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The need for improvement in the method of plead- 
ing in India has recently been emphfisized by the 
Civil Justice Committee. In its report the Com- 
mittee says The main defects are prolixity, 
argumentativeness, a disclosure of immaterial facts, 
and a suppression of material facts whi( 3 h result in a 
failure to disclose the real nature of the case set up, 
and which provide an opportunity for a change of 

front There is no recognised authority in India 

from which a practitioner can obtain the assistance 
in preparing pleadings which an English lawyer 
enjoys. The framers of the Civil Procedure Code 
hoped that the use of the forms inserted in Appendix 
A (which under Order 71, rule 3, are directed to be 
used, wherever applicable, and followed, where not 
applicable) would afford sufficient guidance. The 
use of these forms is consistently neglected ; but, in 
any circumstances, those who have no other direction 
will not obtain satisfactory results from their study. 
The first requisite is to train pleaders to draft, and 
this training will be assisted appreciably by the pre- 
paration of a work on pleadings in India on the lines 
of Bullen and Leake.” 


This book was written before the publication of 
the Civil Justice Committee’s report, uihI is not 
designed altogether on the lines of Billion and Leake, 
We liave devoted relatively much more ap;u:e to 
the principles of pleadings than to precedontB ; and 
we do not pretend to have supplied a, prejedent 
for every tj^pe of case which comes before the courts 
in India : butj the second part of the book includes 
pleadings based on the facts of Indian cases, as well 
as modifications of some of the precedents to be 
found in the appendix to the Code of Civil Procedure, 
or, in a few cases, in Bullen and Leake. We hope 
therefore that the book ma.y, in some measure, 
supply the want indicated by the Civil Justice 
Committee. 

aw. 
j. c. w. 

I regret that, owing to his absence on leave, I 
was deprived of the assistance of Mr. Justice Walsli 
in revising the proofs of the last half of this book' 
For any errors of omission or commission which may 
occur in it, and which, I know, he would leive detei^t- 
ed, I must take sole responsibility. 
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P, 226. For " No. 45 ” read " No. 46 ” and alter 
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intr oduc tion 

'I'lie of tills book is to liro^ido the nracti 

7* “ of the rLs of 

the ehamb.o;s of a busy junior. In thatyear he S“aU 

Ihtiiistuietiouswhielieomein for statements of daim 

Aattmg tho remnred pIcacUngs, and the man with whon, 
ho s reading examines them, insiders tte mS 

rc‘h‘'dlt'‘aml '7,V "‘f I"““i«on, lie is in court 
O.W 1 <Uy mil liears pleadings discassed, and also is 
piesont when (lasus are decided on pleadino-s and facts 
with wliieh lie IS already familiar, ffiren dillent and 
oulmary niiderstandmg, be is, at the end of a year 
equipped to undertake the drafting of most of the 
oases which are likely to be offered” to bim If t 

u as ei iTt ' a ‘m“ 8° to Lis former 

UMhtei (,i to . iiieiid of more expei-ience, or greater 

.ptitiide, m the wntteii presentation of a claim or a 
ileteiiee, and |,are hfe difficulty solved. 

imi)ort'nf,ri,f“tT‘’." is the vita! 

impoi t.iu(,t of tliese documents. Every now and then 
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taken that sudi and 
mpntinn ^'eceivecl, becau^^ tliero is 

nm’nf nf In ^ claim 01 ’ clefeiicc. Or some 

tn QiTrn-nn-.'f I’^lcd OUt Oil tllC gTOHUd tluit tllG fiiCtS 

cases lost bv pleadings. Two or tliree 

the m-a'ctice^nf defective pleadings destroy 

3."s“;“; 21=5 STfr 

mVrl ^ V. that he ‘ ‘ cannot plead " ;. 

ana no amount of c1pva>. ^ l 

that fundamental 

nf however experienced, unties a bundle 

SS£?Sf4ta*„e;s£'3 

nki’m ^bout to settlc a statement o£ 

himsif i£ tdtoliSor haX" 1 • “‘*>1““ 
cKeh ora4nL"? ''l 4yd«^' f 

any essential fact left in rini.K-j- i • i ./ 

pnnnirv rniD-ln- doubt, wliich, upoii further 

hpTn^^’drffi^ ^ When satisfied that 

all the matendl ^^hirmation, he groups together 

“to ;ee chronological o?der Ind sWes 

cause o£ action. hr lSr’^ iyose any and wl.at 
thoie are alternative causes of 

mdWp e.SfSS'J'lS'’ t'. «"=;■. 
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Then be drafts paragraph after paragraph, striving 
always to use the simplestj clearest, shortest words- 
arid sentences. 

Tile care with which these documents are drafted 
may be gathered from the fact that sometimes two or 
even three drafts will be prepared, and it is no un- 
common thing for a man making i6 2,000 a }'ear to 
spend sis to eight hours on a single pleading. For 
that he will be paid two guineas. But he recognises 
that it will, or may be, the foundation of an action, in 
which every word of his draft will be read by an 
extremely acute opponent, ready at the outset to apply 
in chambers for particulars, or for the striking out of 
a paragraph on the ground of its irrelevancy, or of the 
whole claim on the ground that it discloses no 
cause of action, or that it is prolix, embarrassing, 
or vexatious. Also at the trial it will be the principal 
document studied by a judge, who is not going to 
allow public time to be wasted by any evidence or 
arguments not justified by the pleading, or which 
may take the other side by surprise. 

Similarly a defence is a document demanding the 
greatest care. What can and should' be admitted ? 
What sliould be denied ? What afiirmative case 
sliould be set up ? Have all the facts been obtained, 
suflicient to found the affirmative case, and, generally, 
wdiat line should be taken in tlae defence ? Solicitors 
frequently expect counsel to advise upon the right 
line to take, and an impi'udent defence, such as an 
allegiitiou of fraud, or a justification, may end in 
exemplary damages and the just censure of the rash 
pleader. 
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Those who are aoiustoined. to the clear, simple and. 
precise language o| modern English plen.dings read 
with a sense of shock the high flown irrekivaiit and 
not infrequently abusive documents, which in tliis 
country do duty for the initial statements of the parties. 
A plirase such as, the defendant is a “ cunning man ”, 
is an irrelevant statement whicli slioiild not distigiire 
a formal document ; but is in fact almost common 
.form. It does not matter to the court whether he is 
crafty or simple. The question is, has he a good 
defence to the action ? 

The failure of practitioners to appreciate the 
importance of accuracy and completeness in these 
documents results in the losing of cases. Hardly a 
'day passes in the High Court without some judge 
criticising with justice some grave, irremediable, ele- 
mentary defect in a plaint or written statement, d.'his 
criticism is usually evoked by the complaint of the 
counsel before him, who speaks feelingly of the diffi.- 
culty in which he and his client are placed by t],ie 
.negligence of the pleader in the lower court, or the 
failure of the client in giving his original instructions, 
or the negligence of the pleader in not originally ex- 
tracting the whole case from his client. In this 
counti’y where legal pi’aetitioners do the work botli. of 
solicitors ai.id counsel, the very best advicoi tliat can 
be given is, never to commence a di’aft till every 
fact has been got out of the client and every do- 
cument obtained. Before sending out the final 
di'aft it should be seai’ched minutely for omissions 
and all unnecessary statements should be ruthlessly 
■cut out. 


A])£irt froiii thoso, cases in which a cause of action 
has only ]:jcen liinted at ami no sufficient facts plead- 
ed, or in which the written statement fails to set up 
the a]>propriate defence, the most serious "eneral 
defec.t is thx^ omission to ^ive dates and proper parti- 
culars, see (xciuri Shanker v. Mania Kunmar (21 
All. L. J., page 570) and the dangerous and improper 
practice of pleading fraud where in truth no fraud 
exists. In England a charge of fraud is regarded as 
so serious a responsibility, that it is the recognised 
practice of counsel to require instructions in writing- 
before they allege fraud, and also in most instances to 
require the solicitor to bring the client to a consul- 
tation so that the client may realise the rislc that he 
is running. 

When the result of a trial sliows that the charge 
of fraud ought never to have been brought, judges 
say hard things of the client, his solicitor and counsel, 
and one or two censures of this kind operate disas- 
trously on any man’s practice. Moi’eover an un- 
founded charge of fraud tends to prejudice the 
tribunal, and many a lost case would have had a 
different result if the pleader and solicitor liad sliaped 
it dilfereiitly. Of course, when a man has dearly 
been the victim of a fraud, he should fight the 
case on that issue, and a charge of fraud successfully 
brouglit home to the opposite party repays one for 
the anxiety of the trial ; but in twenty years busy 
common Ijiw practice, }i barrister of good reputation 
will not as a rule plead fraud, or depend on the ground 
of fraud, or justify” more than six or eight times. 

The danger of justification is also not understood 
in this country. In the somewhat infrequent cases 


•o£ malicious prosecution, false imprisonmeiil: and 
defamation, justifications are pkaided, witiiont reali^^a- 
tion of the danger, whex’e other defences would be 
safer. Take an ordinary illustration of a defence i:o a, 
suit for malicious prosecution : — 

■ A ’ goes to liis garage and cannot find an old 
outer cover which two days before was leaning against 
the wall. He asks his chauffeur. The chanflxuir 
says he knows nothing abont it. ‘A ’ makes enqui- 
ries, and eventually the clerk of a vakil tells him that 
he knows the chauffeur and saw him a few evenings 
before carrying an onter cover and turning into the 
compound of a motor-dealer. ‘ A ’ goes to the motor- 
dealer, and is told that a young man did come at tlie 
time and wanted to sell a used outer cover, but that the 
proprietor did not examine the outer cover and at once 
told him to go away. ‘ A ’ describes the chauffeur and 
arranges to drive by with the chauffeur so that the 
motor dealer can see him. * A ’ does so, and the motor- 
dealer tells him that his chauffeur is the man who 
tried to sell the cover. ‘A’ thereupon p,roseciites. 
The loss is proved, the clerk and motor-dealer give 
evidence, and then the chauffeur admits that every- 
thing they have said is true ; hit it ■was not his master’s 
cover he was trying to sell, but one that Ixjionged 
to a friend. He calls *the friend, the fneiuJ ])roduceR 
a used cover. iSTeither the clerk nor the motcr-dealcr 
can swear that it was not the cover. The friend (ex- 
plains satisfactorily enough how lie miglit lawTally luive 
been in possession of the cover. The Magistrate accpiits. 
The chauffeur then sues for damages for malicious 
prosecution. 


.'N’ow although ‘ A ’ may feel certain tliat the evi- 
■derice oF the cliauffeur and his ftieiid false and 
that tlie Magistrate was deceived, what line is ^ A ^ to 

take ? 

¥/i.iat a.dvi<:;e should be given ? 

One fo3.'m of ]deading will make it practically cer- 
tain that ‘A’ will win the case ; another form of plead- 
ing will oaake it practically certain that ‘ A ’ will lose, 
and will hav^e to pay exemplary damages, which, with 
costs, may easily come to Rs. 1,000. Tlie prudent 
course is to admit the prosecution and the acquittal, 
to deny that it was malicious and to allege that the 
defendant had reasonable and probable eanse for the 
prosecution. The particulars of the reasonable and 
jwobable cause vill be (i) the original loss of the cover, 
(ii) the statements made by the clerk and dealer 
before the commencement of the prosecution, (iii) the 
reasons -which entitled A to believe the clerk and the 
motor-dealer. That defence does not attack the cliarac- 
ter of the plaintiff or impugn the justice of the Magis- 
trate’s decision, but merely says that the defendant 
acted in good faith, as a reasonable and cautious man, 
upon information that he was entitled to believe. 

On facts like these the defendant could hardly 
fail to get a decree in his favour. Very different will 
be the position if he is so unwise as to plead a justi- 
fication, that is to say, that the charge brought was 
true in substance and in fact.” Then he will have 
to prove nothing short of the fact that the cliauffear 
was a thief, and that the friend of the chauffeur com- 
initted perjury, is he likely to be able to do so, 
when, throughout the trial, there will be running, 


irrelevantiy but subconsciously, throu[^ii tho. ,]'udgc'’s 
mind the thought that another judicial officer aider 
carelin! enquiry dismissed the cliarge oi‘ thel't ? 

Ti: Es. dei’eudant fails in a justiiiciitiou, the roeog" 
uised practice is to awEird very heavy punitive. Euid 
exemplary danuiges, so as to warn other people liot 
to do siraihir things ; and, in the cas(^ under co.nsidera“ 
tion, a eliEiuffeur on its. 40 a month might undi expect 
to receive Rs. 500 to Its. 700 as damiiges. 

Justification in libel is equally dangerous, and a 
client may be called upon to pay Its, 5,000 when he 
might, had he apologised at the eEirliest moment, or 
in the defence, have escaped with nominal dEiinages. 
There are however some libels for wiiich hcaivy 
damages must be given, no nnitter liow prompt or 
unreserved the apology. Still an apology always 
counts, and is frequently the means of bringing the 
parties together. 

Every lawyer wishes to sueceed, every lawyer 
wishes to be a sharer of the great prizes whi(,5h are 
enjoyed by the leaders in his profession. Given some 
natural aptitude, Einy niEin may rise to tlie top by 
hiying his foundExtions well, and by prinkmce iincl 
liEird work. A nxan who determiues to a(diicvt! a, repu- 
tation for giving vvise Eidvice, for simple cletir Eind 
acGurEXte pleading, for complete kuowltidge ol‘ his 
case in court, has set Ms feet on t lie right pixth, Eind 
will overtake Exnd surpass men of gresiter al>ilit\ and 
standing wlio have never schooled themselves to <;oii” 
sider with cExre what course a client ougiit to take, or 
whiit they txre going to put on ]>*aper or to say in, 
court. 


^ Hits book slioiald be in of every pructi^ 

tloiier and every student, -dts. value does not lie in 
tile oppor feu iiity may affiird for the iimiitclligeat 
5:irp)ifig of prcc;r;dents ; hut in the opportunity whieh 
it gives for a clear knowledge and uriderstaiidiiig of 
the piiuelples wirich underlie and gov^ern a most 
ira'i'tortant ajiv.! most critical part of a lawyer’s work. 

It Is rile outcome of colloboration between Mr. 
‘]usti<i<^ V/tdsli aiid Dr. Weir. My friendship with 
Mr. J ustice Walsli is of over 25 years’ standing. As 
far back us 1900 he had already earned the reputation 
of being an exct^ptionally clear and concise pleader. 
He was a b)rnii.dable opponent in court. No matter 
how engagemcaits pressed upon him he knew every 
fart a.i)(J det.ail of his cases, and the law apfilicable to 
them, [fi accordance with tiiat most excellent and 
invariablft iiinglisli practice, he liad, on a, sheet or two 
of paper, every material <latc and fact. 

Of Doetor Weir, need I say more than that in 
every district of this Province this book will ba read 
by men who romembor with gratitude how pleasuntly 
and Bnouissfully he introduced them to the mysteries 
of ‘‘ the. rule agiiinst pca’petuities,” the doctririe of 
velevam'.y, ‘ contribution. ’ and the thousand perplex- 
ities svhhh (ionfront the lu.^ginner ? 

' GRIM WOOD MIAE S. ;: 


Ju)ie ih), 1925. 



. • 


GHAPTEE I 


TfIB AUT OF PLEADIIG 

Every lawyer knows what is meant in the law by 
the word pleading.” It means other things 
in oilier coriiiectione. A sinner may plead for par- 
don. An advocate may plead for his client. But 
“ pleading ” is now a word of art, or a teclinical word, 
for 'the formal documents in which the parties to a 
law-suit state their respective, cases.'; In the old days, 
that is to say, certainly down to the clays of Edvrard 
III, or the lltli century, they did so by v/ord of 
month. One’s knowledge of the manners and enstoms, 
and the terrible oaths of men, in those warlike days 
lead one to suppose that their oral efforts m\ist h.avs 
been, rousing productions. The need for a pc.irmanent 
recoril in waiting must have been very early apparent, 
tlrnigli the clia-nge, like most legal refor].ns, was doubt- 
less made afh-jr mucli deliberation and liositafcion. .The 
renson for a vcrittcro. record is mentioned Ijy Lord 
Bn, con in one of iiis essays in 1596 : — PIead.mgs 
mnst be certain l>ce:insc the ad%mrso pa,rt.y may know 
wlieivto to answer.” Blackstone in 17G8 .describes 
them as, “ the luntiifd altercations between the plaiii- 
thi; :ind defendant, -which are at present set down a-nd 
ilobvered into the proper o'fB.cc in writing.” I'q 
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modern days the title ‘‘pleader,” except in India 
where it denotes a riiiik in the legal profession, has 
been applied with special intention to a practitioner 
whose chief occupation is that of drawing the plead- 
ings ■ or formal documents. The fear and detestation, 
not ninnixed with envy, in which the pleader was 
held by the members of the public, makes it probable 
that the title once applied to advocates who appeared 
in court. The “ pleader,” or “ special pleader,” who 
mainly works in Chambers, and is often the most gentle 
and guileless specimen of the genus lawyer, can hardly 
have been sufficiently familiar to the public, or suffici- 
ently truculent in his conduct, to justify tlie opprobri- 
ous epithets app)lied to “ pleaders” in the literature of 
all centuries. A Bodleian MSS. in 1430 speaks of 
‘‘ Plederes, which for lucre and meede, meyntene 
qiiarelis, ‘and questis doon embrace.” In 1629 a 
dramatic poet writes of “ The tradesman, iiiercliant, 
and litigious pleader, and such like scarabs bred in 
the dung’ of peace,” while in the letters of Junius in 
1777 the dictum that “ the learning of a ph.'.ader is 
usually upon a level with liis integrity ” reads 
more like a back-handed than a genuine coi]q)limeut, 
though it might well be paraphra,sed, into “ tlie 
integrity of a pleader should always ])Ci ou a. level 
with his skill ” and used as a motto for this book. 
For unless the pleader intends to be lionest and to use 
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his learning on behalf of his client in the legitimate pro- 
secution or protection of his rights, he may as well put 
down this book at once. It is hot written for him, and 
he will fin l little in it to help or encourage, and much 
advice before which he will have to place a negative, 

“ Pleadings,” as the word indicates, must have 
originally embraced only those formal documents 
which were subsequent to the plaint. The “plea” 
ik the natural attitude of the defendant. And the 
plaint was originally known as the' declaration, or 
eount, the latter term applying to the separate specific 
matters, or clauses, into which the former was sub- 
divided. You might have a declaration, containing 
only the or common count, for a Mmple 

money debt, or a single 'allegation of ' trespass,' or you 
might have one containing several counts, either 
alternative or cumulative. In answer to tlie 'one, 
yon might defend by the plea of “ never indebted,” 
'which traversed, or put the plaintiff to the proof of, 
all the facts u ieessary to establish his claim. And in 
answer to the other, if the act complained of was justi- 
lied by some statute, you might defend by tlic simple, 
but sometimes vague and' irritating plea of “ not guih 
ty statute.” These elementary and fundamental 
doeum nits in every law-suit were’ often followed, as 
occasion demanded and cii’cumstances justified, by the 
plaiiitiirs reply, the defendant’s rejoinder, and so on 
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with other terrible weapons like the rebutter, and 
surrebutter, as the parties continued, in the hands of 
their expert pleaders, to wage their paper warfare in 
a3i effort to score a victory without the necessity of 
a trial at all. And so, for convenience sake, the mighty 
collection thus accumulated came to be known as the 
“ pleadings,” and thus they are still known to this 
day, though stripped of many of their highly techni- 
cal and scientific attributes. Many a plaintiff in those 
days of high pleading was non-suited without an 
opportunity of showing himself in court, and explain- 
ing his grievance to the tribunal. This would hajipen 
when the defendant, by assuming all tlie facts alleged 
against him to be true, was allowed to object to the 
claim by a demurrer. His lawyer demurred to the 
claim, and proposed to show to tlie court tluit no cause 
of action was disclosed by the plaintiffs declaration, 
and counts. The matter was set down for argument 
before the court as a point of law, and woe hetidc^. the 
plaintiff if his pleader had made a slip. He could 
come a, gain with, a new and a better declaration hut 
for tlie t.ime being his suit was dismissed with costs. 
No better example can be given of this procedure than 
an authority contained in an old report. Tlie plain (•fii 
complained of a wrong committed by the defendant 
who had seized some cattle which had damaged Iris 
land, aiid who claimed to have acted under wliat vras 
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known as distress damage feasant.” The real ques- 
tion was whether the defendant had properly fenced 
his land, and whether the act of the cattle in walking 
inside and helping themselves to the edibles they found 
there, was not really the defendant’s own fault. The 
plaintiff’s declaration, which was a lengthy and learn- 
ed document, happened to allege that the plaintiff ’s 
cattle were on the highway. Now the proper use of 
the highway is passing along it. You must not stay, 
or loiter on it, or allow your cattle to stray thereon. 
At least, if you do so, you do it at your own risk. 
The plaintiff’s pleader ought to have said that the 
G&ttle were passing along. If he had done so, he 
would have shown that they were la^vf ally there. 
The defendant’s pleader detected the error. The 
evidence at the trial might have shown, one way or 
the other, what really happened. But the defend- 
axrt demurred, and the poor plaintiff’s suit was dis- 
missed because, not having alleged that tlie cattle 
were passing along the highway, and tlicrefore law- 
fully there, he had failed to show a cause of action. 
Perhaps tlic defendant was really right, but the 
plamtiff hu<l no chance to prove his case. If his 
piciider had known tliat the cattle were straying, he 
(vaght not to Ixiive allowed the phaintiffi to ])ersist in 
his sni!:. Ig looks very much as though the plaindff’s 
pleader either dhl not know the law of highways, or 
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was a careless fellow who did not take the trouble to 
plead with scientific accuracy. 

Some of the old judges of those days have been 
criticised for their pedantry and high technically., 
But it was the procedure which was mainly at fault. 
To us, in these days, it appears antiquated, and sliort- 
sighted. The more speedy methods of modern life, 
and our more practical, and, as we often please our- 
selves by saying, our more enlightened, views of 
business, necessitated a change to simpler methods. 
The object of the legislature to-day is to enable the 
courts to “ get to the merits,” and so to administer 
justice as to make a speedy, and final deterrainatiori 
of the real controversies between parties. The 
English courts liave fully entei^ed into tlie spirit of 
public feeling on the suljject, and both pleadings and 
procedure have been simplified to meet modern ideas. 
In the main, the result has been a great improvement 
in achieving the real object of courts of law, and a 
strengthening of the confidence of the commeiTial 
public in the administration of justice. But it cannot 
be denied that the remedy, like many otliers, has 
brought with it new grievances. With the dedine 
of the former liigh standard of exact and scientific 
pleading, there has been a distinct deterioration in the 
practice. Unless slip-shod methods, and diff useness 
are discom-aged and checked, they naturally flourish 
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and abomid. The practitioner relying upon a know- 
ledge that the tight hand which used to, be kept over, 
slips, and vague generality, has been relaxed, is con- 
tent to Gonliorm to a lower standard, and has grown; 
more rambling, and often, therefore, more diffuse, 
ft .is easier to be long-winded tha.n concise, when’ 
conciseness involves precision. It is eiisier to cast 
your net wide than to make a selection of a more 
limited area which may miss your object through 
your own lack of judgment, or of clear vision. The 
result of looser pleading in England has been to. 
produce looser methods of thought, so that compli- 
cated cases have got into a tangle which might have 
been avoided, and have ended in a visit to the Court 
of Appeal to straighten them out. 

The plain-thinking business man may well say, 
‘But if scientific pleading, and highly technical pro- 
cedure for adjudicating upon it, have been rejected 
in. favour of simpler methods wdth the object of 
forcing the parties into court as soon as possible, and 
of disposing of the controversy with a minimum of 
cost, why iiave pleadings at all ? If a man owes me 
a sum of money on a contract, and claims that he is 
.not ].)ound to pay it, onr arguments ydll appear iii’ 
the e{,)iTespondenGe which has passed between us. 
Each of us knows the other’s viewj and all we need do 
is to lay our correspondence ou: the appointed day 
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before the court to which I have summoned Iiim by 
a writ, and ask it to read the letters, and, Jilitcr hearing 
us both, to decide which is rigdit.’ No doubt, in tlio 
simple case so stated, this could be done without risk 
of ifijastice. BD.t litigatioa is not for the most part 
concerned with such simple disputes. And for tliem, 
summary procedure, and Small Cause Courts can always 
be made available. But rules of practice and pro- 
cedure have to be uuiversal in their application, 
subject to special exceptions, and to provide a 
machinery which will work every day for every- 
thing which comes along. If the machinery cannot 
stand the strain of a heavy, complicated, or difficult 
dispute, and breaks down, it is inadequate. It is 
really a sufficient answer to say that our legislators 
and lawyers cannot have been wrong through< 3 ut the 
ages in compelling all parties to present a formal 
statement of their case before tlie tribunal bogiiis 
the final task of adjudication. Tested by iill the 
teaching and experience of the greatest lawyers in 
all generations pleadings are indispensable. Agcirist 
the GO nsidered’ opinion throughout tl 10 ages of those 
best able to judge, there is no appeal. Secunis juduud 
orhis termrwm. For the same reason the modern jilia- 
der must take himself aiid his taisk seriously, an<l Vv'iiile 
availing himself of the greater freedom due to tIk', 
less exacting requirements of modern rules, lie must 
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ah^ays aim at the highest standard of scleiitifie 
ai’i’ajigejiieiit, precise statement^ concise phraseology, 
and sound legal reasoning bringing to the framework 
of tlic iiio<leni edifice as good material as he would 
IriTC been compelled to supply if he had lived a 
hundred years ago, in daily fear of a demurrer. He 
is really the architect of liis client’s structure ; lie 
may be also, wlien the case comes into court, the 
builder, asking, when he has constructed the building 
wdth his client’s material, for the judge’s certlncate 
of success. But as he lays his plan in the first 
instance, providing in the plaint for every item wdixch 
will be re{piired before the edifice is completed, so 
must he wdio lias to build thereon eventually con- 
sti'uct. And the pleader is not unlikely to be the 
best artist, who is most keenly conscious of the 
importance of. care and foresight, and of the dangers 
and difficulties of liis task. That the modern English 
system works satisfactorily on the 1711010 may be 
gathered from the fact that the Government of India 
ill the First Schedule to the Civil Procedure Code, 
and particularly in tlie rules relating to pleadings, 
au<i matters cognate thereto, has adopted in their 
entirety, with sliglit modifications to meet local 
rccjuirenients, the Rules of the English Supreme Court. 
A man cannot hope to become a sound pleader in 
lndi:s,, unless he lias grasped the English principles, 
and iiequircd some knowledge of the Eiigiisli practice. 
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No doubt, many pleaders prefer to embarrass and 
obstruct the speedy decision of the case in accordance 
with trutli and justice. This is not difficult, especially 
in. India, where the imperfections of the machinery, 
the lack of opportunity for practical training in the 
application of the first principles of the pleader’s art, 
and a tendency in Indian litigation towards pro- 
lixity, ambiguity, and discord, provide a wide field for 
diffuse discussion. If a practitioner is content with 
the position of the paid agent of his client, and regards 
a visit to the court of appeal, or even to two courts 
of appeal, or to as many as there may happen to be, 
as an object to be desired, rather than a misfortune 
to be avoided, there is little or nothing in India to 
stop him. He is impervious to the shafts of such 
“ public opinion ” as exists, and immune from attacks 
for negligence. The criticism of the couid, is alTin 
the day’s work, and will pass over him like water over 
the duck’s back. There is little to discourage him from 
becoming a ‘‘ scarab ”, and a professional dealer in 
idle and, to him, profitable litigation. He will scoff 
at the principles, practice, and precedents collected 
in this book, and continue to wi’ap up his client’s 
cause in a mass of verbiage, arranged in aJterimtives 
and ambiguities which will enable him to shift bis 
ground in each court, and to change his dire(jtion with . 
the frequency and rapidity of the hunted hare. 
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But if lie wants to become a successful plearlerj 
anfl a master of the art, he must cultivate a metliod 
of clear, and direct statement.: This is not so easy 
as it sounds. There are those who regard it as so 
simple as to be almost beneath them, and who look 
upon prolix ambiguity as a pi-oof of cleverness. The 
best answer to this view is tliat . it is found in 'its 
worst forms, and in its most -constant manifestations, 
amongst the rank and file of the incompetent and m- 
different practitioners. The proportion of those who 
can be trusted to make a clear and concise statement 
of a complicated question of fact is small, and of 
those who are able to select the one point of law upon 
which their case turns, smaller still. It may be con- 
fidently said that in the great majority of cases the 
first essential is to arrange your statement in chrono- 
logical order. “ I wish, Mr. So-and-So,” said a judge 
wearily to counsel (and how many say it to them- 
selves with a sigh ?) “ that you -would adopt some 
order in your statement ; clnonological if you like, 
but order of some kind.” (The goal to aim at is the 
production of a compendious, but comprehensive state- 
ment, omitting no essentials, but stating nothing 
super fluons, in such a form that it may be read to 
ail aai<lionce without producing weariness, and 
understood without necessitating recapitulation. A: 
paragraph, or a passage, which cannot be followed 
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without turning back to read it agaiii, must be 
obscure. In order to caiTj with you the mind of the 
reader, you ought so to arrange your sequence of 
paragraphs as to lead by gradual stages up to the 
central and critical point. When this is reached, tlie 
way is clear for stating the relief claimed. 

The framing of the relief is a task, both in sub- 
stance and in form, as exacting and important as the 
, statement of the cause of action. The one is the 
correlative of the other. The two together constitute 
the fundamental essentials of a scientific pleading. 
The correct and careful pleader first decides what is 
the cause of action which his client’s statement of 
facts discloses. If he cannot put them into a pleading 
which discloses a cause of action known to the Ia^v, 
it is almost certain that his client has no case. But 
when he is able to satisfy himself that a legal claim 
is established if the client’s allegations of fa(;t can be 
proved, Ins next task is to decide what substantial 
relief logically results from a claim so proved. I’he 
pleading is a bad one on the face of it widch claims a 
relief covering a wider ground than the allegations of 
fact in the body of the plaint justify, or which fails 
to claim that which logically results from such allega- 
tions. In either case embarrassment is certain to 
result at the trial. In the one case, the pleader finds 
himself didven to fight questions and issues which 
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ills client’s case fails to support. In the other case, 
he !.lisci3vers, after succeeding on all the relevant issues, 
that the court declines to grant him all the relief to, 
wliich he now finds the party to be, entitled, because 
some of it has not been claimed and is outside the 
subject-matter of the suit as planned in the pleading. 
In tlie majority of cases, wliere the merits justify 
such a procedure, the Court will allow the relief claimed 
to be amended so that justice may be clone, and a 
final determination of the controversy reached. But 
it is well not to have to rely upon this. There may 
be objections, and practical difficulties. The course 
proposed may unduly prejudice the defendant. It 
may enta,il an adjournment, and the payment of costs. 
And in any case it is a confession of bad workman- 
ship, and a superfluous and unnecessary task, to be 
compelled to ask the court for concessions and pri- 
.vileges wliich ai’e matters of grace and not of right, 
and wliich may when granted, if at all, fall short of 
the full measure of redress. In India where tlie very 
jurisdiction of the varions subordinate courts turns in 
many cases upon the nature of the relief sought, as 
well as upon its pecuniary value, the correct frame of 
tlie relief is really essential before the suit is launclicd. 
Many pleaders find it of great' assistance, wlien 
frnniing the relief in its final form in the pleading, to 
state precisely, by reference to their numbers, the 
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exact paragraphs o£ the body o£ the pleading under 
which each clause o£ the relie£ is claimed. Thus the 
pleading will claim (a) that the plaintive be declared 
to be the owner o£ Blackacre, under paragraphs 1 to 

6 hereo£ ; (6) that the piaintilE be granted a decree 
for joint possession of Whiteaere under paragraphs 

7 to 9 hereof; and (c) Rs. 300 under paragraph 10 here- 
of. To sum up, a properly pleaded claim must always 
fulfil one condition. Upon the assumption that the 
Allegations contained in it are true it ought to entitle 
the plaintiff to an immediate decree for the wdiole of 
the relief claimed. , It is an ex parte document. If it 
cannot achieve this small measure of success when 
unopposed, it is not likely to do better in the teeth 
of organised opposition. 

The task of the pleader for the defence, though no 
less important than the work of his opponent, does 
not require the same degree, either of fore- 
thought, or of preparation. He lias not to decide 
whether his client’s case is a good one w^hich is ca].)- 
able of being stated in legal phraseology constituting 
a cause of action. His course is largely marked out 
for him by the form of the claim, and he must follow’- 
it as laid out in the plaintiff’s claim as bes't he can 
with the materials, and on the lines, provided for him 
by his own client. He can. shelter himself behind a 
bare negative, and, like the election-candidate in Pick- 
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wick 5 ‘‘ deny e\^ery tiling.” In the old days, in 
English pleading, a defendant charged with the com- 
mission of some tort might content himself by a 
defence consisting of the simple and familiar expres- 
sion, Not 0-nilty. This form has, in modern days, 
been forbidden, except in certain special cases in 
wdiich the acts complained of are protected by statute, 
in which event “ Not .Gnilty by statute ” may still be 
pleaded. But as a general rule, and according to the 
now universal practice, he must either specifically 
admit or deny the main allegations of the plaintiff. 
He may still shelter himself behind an impenetrable 
negative. Thus in an action for ejectment by a 
plaintiff who claims to be the owner of the land, or 
in some other way entitled to turn the defendant 
out of the land of which the defendant is in posses- 
sion, the defendant may merely decline to admit the 
plaintiff’s allegations, and allege that he, the defendant, 
is in possession. In the old days this was known a*? 
the plea of “ liberum tenemenfwn^'*' or “ my fi'eehold.” 
In other words, ‘‘ prove your ease ; I am in possession 
of my own freehold ; turn me out if you can ; I leave 
you to succeed or fail on the. strength or weakness of 
your own title.” A very common, and, in many 
cases, a very necessary illustration of this attitude, 
occurs in cases of defamation.. The defendant either 
does not admit, or expressly denies, that he ever 
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publLsbed the words complained of, whether by. writ- 
ing or by word of mouth. He may legitimately do 
this even though he knows that he printed them, 
witli a definite purpose, in his newspaper, and intends 
to say that they are all true. But he denies the 
publication because he wishes to force the plaintilf to 
prove it, either by going into the box himself and 
submitting himself to cross-examination, or in the 
case of some alleged slander, whicli may have been 
only harmless gossip, or an idle jest, to force into 
the witness-box the “ tell-t ale tit ” who lias repeated 
and exaggerated the words and distorted them beyond 
their real meaning in order to cause annoyance to 
the plaintilf and trouble to the defendant. 

In connection -with such cases as a suit for defama- 
tion, a useful illustration may be given of the 
defective pleading known as a “ pregnant nega- 
tive.’' The plaintiff alleges tliat the defendant 
‘‘ falsely published ” certain defamatory words of 
aiifh concerning the plaintifl: The pleader ma.,y :n,n<; 

plead tliat the defendant denies that ho falsely ]:)ub“ 
lished the alleged .words,” This is ambiguous, and 
embarrassing. It may mean that he denies publica- 
tion only, or that he admits publication but denies 
the falsity, or, in other words, that ho alleges that 
they are true. Similarly, he may not plead thsit ^ “ the 
defendant denies that he published the said irords of 
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and coucemiiig the pkiiitiiE.” This may mean that 
lie derues publication only, or that lie admits publi- 
cation, l>ut denies that the "^vords referred to the 
plaintiff. He must specifically state ^viietlier he ad- 
mits or denies publishing at all A verj' common 
form at one time in England of avoiding this fal- 
lacious method of denial, which the plaintifi is enti- 
tled to have struck out a>s embaiTassiiig, was to 
plead that the defendant denies that he published 
the said words as alleged or at all.” 

The simple denial was always called in the old days 
the “ traverse.” One of the chief and most difiicrilt 
tasks of the defendant’s pleader is to decide whether 
his client’s case winch appears to be true, is sufficient- 
ly pleaded by a mere traverse of the plaintiff’s allega- 
tions, or ought to be stated by pleading over ” ; that is 
to say, by alleging special matter, which is sometimes 
a confession and avoidance,” and which is done 
in Sf^me parts of India by adding a sort of snpplemea- 
tar s' defence, under the geueral description of special 
■pleas.” It may be asked why, if your client has an 
additional answer, and a more eifective one, in the 
form cjf special matter over and above that which is 
put ' In issue, by the claim, he should not in every case 
put it ’forward at once. 'The answer is that unless 
the law re(.ptiuv.,s it as a matter of justice, and sis noticit 
to tire plaintllf to prevent unfair surprises, it is bad 
A.— R. 
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pleading to jump before you come to the stile”; 
'L 6\, to allege superfluous matter, which n'oit wii! l)e 
able to rely upon at the trial even though you liuv-e 
not made the plaintiff a present by giving him poiviooK 
notice of it. 

On the other hand, where the real defeuci', is arDr 
£ossii.)n and avoidance ”, it must be express!}' pleiided. 

simple illustration will suffice. Let it be supposed 
that the plaintiff complains that the defendant unlaw" 
fully beat and assaulted him, and that lie claims 
damages for the wrong done. , If the defence be that 
the defendant did indeed beat and assault the plaintiff, 
and knock out three of his teeth, and left liim 
senseless on the ground, and t].iat he did so because 
the plaintiff committed an outrageous and unjusti-’ 
fiable assault upon liim, and that if he, the diffciindant, 
had not ctee so, he would have been badly injured, 
this must be specifically pleaded. It would be a 
seiious mistake to omit to “ plead over ” specially. 
To deny that tlae defendant “ unlawfully beat the 
plaintiff ” -sYould be a ^‘ pregnant negative.” T(.i deny 
that he beat him at all would, un,d<.\r tlic circum- 
stances, be extremely foolish. “ A traverse,” moreover 
it has been said, “ cannot be made to d(.) tlici work of a 
plea in confession and avoidiuice.” Its offi(i<.^ is to 
contradict, not to excuse. Allegations wliicli art:; to 
be relied upon as justifying an act must not be kept 



ba,(;k, (iontiyaled, or insinuated into a plea wliidi denies 
tlio aek The penalty, if they arc, nill be that the 
judge at the trial will exclude the eyidence, or make 
the defendant pay the costs of an adjournment to 
enalde the defence to be raised, and the plahitift’ to 
meet it. 

There is reason in this, and it ought to conviiice 
the most sceptical that though pleading is no longer 
an exact science its principles have a scientifiG basis, ' 
and ought to be understood and mastered ii funda- 
mental error is to be avoided. The reason is this. 
So long as you leave the plaintiff to prove his case, 
and content yourself with a mere negative, the onus 
is on him. But the moment you begin to assert some 
mnv fact, which, while accepting the plaintiff’s {?ase 
in. fact and in law, superimposes upon it fresh consir 
derations which establish from your side a complete 
answer and defeat his claim, tlie onus is shiflaxl. And 
you cannot prc’s^cmt it from shifting by introflucing 
intu your traverse what is really a matter in con,- 
fession and avtddance. So that on tlio wliole it Uiay 
b(‘. said that if you put the matter to the test, w’heu 
prc.paritig to plead your defence, _ by asking }'onr3id,£ 
upon whom the onus will lie of proving what you 
w.isli to allege, and so testing it you aiai satisfied that 
the onus will lie on the defendant, you may ])e eqiud-* 
ly sure that you ouglit to set it up by a special plea. 
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It is not necessary, as a rule, to plead law ui. a 
fleJicnce though if you rely upon the abseueo of a (l-ved, 
or upon the omission to have a deed registered, or upie). 
the Limitation. Act, or upon suc}.i other like matter's 
which make the plaintiff’s claim defccti\'e b}’' re.-ison 
of failure to comply with a statutory provision, it 
is better to plead . the precise statute and section. 
Where, as in India, most of the law is codified, so 
that the absence of such .a plea can seldom be 
objected to on the ground of surprise, this form of 
pleading the statute is not of vital importance, and 
need never be resorted to unless the defe(’,t is one 
wbicli is apparent on the face of the plaintiff’s pk'adi.ug. 
The Oiv.il Procedure Code, by Order 8, rule 2, <m joins 
the defendant to raise by his pleadings facts wliich 
show that the tra.nsaction is either void or voidalffe,” 
but this clearly refers to “ new facks to be s])ccially 
pleaded,” and does n<Dt, of itself, ro(|uii’c a statutory 
plea. It is had pleading to })lcad additional facts 
on beludf of the defe.n.dant, and them tu show that 
tlie pkiintiff’s claim .is bail in. law, because the j)la/f.atiif’s 
claim is not a combination of tlic two sets of fsuts, 
and must be tested, -as a matter of law, upon its own 
.allegations, and upon j.io otlna-s. The additional fiicts 
pl<.iaded on behalf of the defendant raises a,n issue of 
.fa<^t, and do not put in issue the (|ue.stio.n (jf mv 
v\dr.thcr the jffaintilf’s facts !)y thcmsvdves dis('los(> 
the existence of a cause of action. 
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Formal pleas, in addition to traverses and pleas 
in <.‘onD';ssioii and avoidance, such as pleas to the 
jurisdiction, and pleas in abatement objecting to the 
non- joinder, or mis- joinder of parties, commonly called 
dilatory pleas, would appear to be popular with all 
classes of pleaders, and almost universal in certain 
parts of India. They arc called ‘‘dilatory pleas”' 
because tliey raise for the most part merely technical 
objections of form, without presenting a substantial 
answer to the merits of tlie claim. They maVj in 
certain instances, such as the jurisdiction of the court, 
or the absence of a necessary party who is dead and 
cannot be joined, or who refuses to be joined, if 
substantiated in fac't, be fundamental, and fatal to the 
claim. But where, as is too frequently the case, 
they are merely meaningless ydeas without sub- 
stance, and liaving no relation to the real facts, they 
are idle, foolish, and improi^er, and ought to be struck 
out by the court, with a penalty l)y wiy of costs against 
tlie party responsible for introducing idle matter for 
the mere purpose, of causing embarrassment to the 
otlur side, an<l unnecessary time and troulile to the 
work of tlie court wl lidi has only to decide the real 
and substantial controversy. 

Tlie foregoing principles are clearly embodual in 
the Code of Civil Procedure, and the aljove exposition, 
siiould remove any difficulty which an inexperienced 
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practitioner may find in applying the rules contained 
in the First Schedule in practice. Order 8 deals ^\nth 
the written statement of the defence. Kule 2 thci-e,- 
o£ requires new" facts, to be specially pleaded. RuK; 1> 
requires the pleader to deal specifically with each, 
allegation which he does not admit, and to state 
whether it is denied, or merely not a<Imitted. Uuhi 4 ; 

is to much the same effect, making evasion, or the 
use of a “ pregnant negative ”, unlawful. Rule 5 
treats a fact as admitted which is not specifically dealt 
with by the defence. The wording of this rule, which 
is as follows, has been sometimes criticised j 

Order 8, Rule, 5. — Every allegation of fact in I 
the plaint, if not denied specifically or lyy necessary | 

implication, or stated to ho not admitted in th-,*, plca<l" . ' 

iiig of the defendant, shall he taken to be admitten] 
except as against a person un(k;r disahilit}’ : 

Provided that the court may in its discretion, rie 
quire any fact so admitted to he proved otlu'.r wise 4 
than by such admission. 

There ought to be no difficult}- to any one not on 
the look-out for objections an<l de.sirous of finding 
difficulty, in applying this rule, in j>ra(4i(‘.('.. ft mcaii,s 
what it says, even though it ma.v say it clumsily. 
Whether a fact is denied, or spetlllcally uot admittid, 
the result in its effect upon the issues in. controversy 
is the same. The fact is put in issue in either case. '’.1.1 le 



1 ] 


23 


THE ART OF PLEADIHO 

rulo o£ practice commonly acted upon by experienced 
]j]t.!a,(.icrs is to deny specifically that ^vliicb is within 
the knowledge of the defendant, and that -wliich he is 
prepared to negative by proof positive, and merely 
to state that he does not admit matters of which he 
lias no knowledge. It is in respect of tlie latter that 
care is re(.|iiired. If the pleader desires to put in issue 
a matter by not aclmittiiig it, he must he careful to 
say so. The sole object of the Rule is to compel him 
to make it clear Iiow much he disputes, and how miicli 
he admits. The rest of the Order deals ^vith grounds 
of defence which have arisen since the commencement 
of the suit, and with the method of raising a set-off, 
matters of detail which need not detain us. 

While the rigid rules of pleading which were 
adhered to in the "old days liave been greatly relaxed, 
and elasticity has been introduced in the interests of 
justice by provisions for amendment for the purpose 
of arriving at a true conclusion upon the rights of the 
parties, what was said by the learned authors of 
Smith’s Leading Cases, Mr. Justice James Shaiv Whiles 
and Mr. Justice Keating, is as true today as ever. 
“Ho legislative enactment can in all cases prevent 
the expense and delay which result from tlie necessity 
of amending untrue or imperfect narratives of the facts 
relied upon by the respective parties. Such inciorn''e* 
niences are . to be avoided by taking care in the first 
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instance to make the pleadings true and ])erspf,crioiis, 
adopting the known and understood forimdw used tor 
the sake ol brevity in cases, of fre,c|n(^r!.t oecurri.ae^'e, 
and, where there is no snch formula^ stating tin- 
niaterinl facts as they can be provtid to <‘xist in in- 
teliigildo langTias'e.’^ 
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HOW TO STABT. 

fri tlie Hnjidred Yards sprint it is essential to gr^t 
well off tlie mai’lc. Pleading is not a, sprint, but tlie 
illnstration will serrra A mart seldom r(3(»vers from 
a b;!,d start. The pleader should alwajvS reinemljter 
that the. actual drafting in eoctenso of the plaint, or > 
written statement, is the last lap. The first thing the 
plaintiff’s pleader must do is to make up his mincl 
whether his client lias a case, and wliat it is. A great 
lawyer, who was a famous practitioner in Chambers, 
once said that when he was asked to advise whetlier' 
his client had a good claim, his invariable practice was 
to endeavour to draw up a skeleton plapit, upon 
which, if the allegations were admitted to be true, he 
was prepared to give judgment in his client’s favour 
for the relief claimed. Unless the skeleton plaint 
could survive this test, he was satisfied that liis clioiit 
had no case. 

This advic;e sounds obvious and elementary. But 
how many plca.<le,rB in tlie mofnssil attempt tliis pro- 
cedure ? Th(', re is so much in the average hiw-suit 

wlih.'h is obvious, Avhen it is ascertained an rl under- 
stood, t ha. t practitioners are apt to take things for 
granted, and to overlook the possibility of laiaiiit 
traps a, nd pitfalls. 
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It is sometimes said that a plaintifE ought always 
to will, because his pleader has no business to make a 
claim at all, unless it is a sound one, and that when 
the plaintiff fails it is either because he has made false 
allegations, or because his pleader did not know his 
law. The pleader will often retort upon this latttn* 
charge that he did not know the true facts when he 
began. Whose fault is this ? It is often the plea- 
der’s own fault. It ma}^ happen that a story told 
you by one who fancies that he has a gTievance, 
sounds plausible and even convincing, until you begin 
to commit it to paper in the form of a scientific 
pleading. You then begin to realize that there is 
sometliing dubious about it. Y’ou detect some glaring 
improbaliilit}", or an apparent gap in the sequence of 
events, or some mysterious ambiguity ^^d.l[ich makes 
you wonder whether you have been told tlie whole 
truth, or even makes you sceptical as to whethe.r the 
plaintiff intends you to know the whoki stei-y. Whtm 
the pleader reaches this stage in his process of mental 
reasoning, he ought to stop. In conversational lan- 
guage, ‘‘there is a screw loose somewhere.” ITis 
business, in these circumstances, is to insist upon 
having fuller information, to interrogate his client iis 
to all matters which seem incredible, or mysterious, 
and to insist upon his original statement being supple- 
mented, so as to remove, as far as possible, all doubt 
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juid ambig'uity. To go on with a plaint based upon 
allegations which are ambiguous, incoiisequentj or 
incredible is bad workmanship, foolish, and often 
patently dishonest. After all, t lie client cannot be ex- 
pceted always to know what is material. He may be 
a knave, but in the matter of deciding "wliat is mate- 
rial to his case he is almost certain, to be a fool, and 
may conceal something which is helpful because he 
fears that it may be detrimental. The trained expert 
can generally tell when something is being withheld, 
and it is his business to probe the matter to the 
full, before he finally starts on the plaint. 

When the pleader lias got all the information he 
is likely to get, he can start putting the plaint on 
the stocks. He has the rough material ; he has filled 
the gaps, and collected all that he can ; it is now his 
business to piece it together scieiitificalljq according 
to certain prescribed rules, which he must adapt, 
modify, and Ijend to the special circumstances of the 
particular case, as his intelligence and experience^ may 
dictate, so welding and dove-tailing his material into 
a connected whole, as to create a fabric 'whicli vvdien 
completed will hold together. He is not bound to be 
the judge of his client. That is to say, in simple 
matters of fact, such as, for example,' wdietlicr the 
defendant brutally assaulted the plaintilf •with a, hitld^ 
and •v^fitliout provocation, he is not bound to disbelieve- 


HOW TO STAKT 


/[chap. 


the plaiiitiil' and Hs witnesses. There is all the differ™ 
cnee between refusing to accept a siin]jle [dtegntion. 
of fact, and insisting, as has been ‘.dueady cxplaiiio<i, 
upon having the obvious gaps in a stor}” filled, suid 
ambiguities removed. But lie is bound to be th.e judgi^ 
of his client’s case. That is to say, assuming tliat all 
his client’s allegations are established in fact, he ought 
not to lend his name to a plaint whioli, upon that 
hypothesis, fails to show a cause of action known to 
the law. To do so wilfully is unprofessional and 
dishonourable. It is a species of blackmail to lend 
your name to a proceeding against a member of the 
public by a process of law which will put him to 
expense and trouble, when you know, as a lawyer, 
that it has no legal foundation. To do so uncon- 
sciously, is to proclaim yourself a blundering practi- 
tioner, who is ignorant of his business. 

What then is the best prai^tieal met bod to adopt 
with a view to avoiding fundamental error ? Tlie 
scientific pleader witli a complete mastery over Jiis art 
is not likely to makii serhms mistakes. But f<uv men 
are so confident of tliemselves as to (vntertain ik’) 
apprehension, and men who suffer fn-im over-con- 
fidence are the most likely of all to be caiigiit nap])ing. 
So that evei'Y pleader ought to keep a severe watch 
upon himself. Therefore, one of his first self-inpiosed 
tasks in constructing a plaint should be to ask himself 
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two questions : Firstly “ ’Wliat should I say about 
this claim, as it stands, if I bad to attack It as the 
pleader representing the otlier party ? ” He will 
pndDahly find that he has plenty to say. Has lie also 
an answer ready for, the attack ? Secondly, he, should 
ask himself, “ Wliat should I say if I had to adjudicate 
upon this plaint from the Bench ? What is the judge 
before whom this ]:»laint is sure to come, likely to say 
himself ?” If, in performing this task, (and in the 
ordinary straightforward case it is a simple and speedy 
mental process) he finds that there are no serious 
openings for attack, he may go boldy forvvard. The 
siibstanee of the plaint may be regarded as satisfac- 
tory. 

But it -has to be put into form, the clear, concise 
statement of facts and deductions, rerpiired by law, 
leading up in simple and intelligible serpiem.ee to the 
relief sought. Bfor this purpose, no more helpful 
method can be suggested, than to take a sheet of 
draft paper, and to sketch out upon it, In. rough out- 
line, the seritis of paragraphs into which the plaint may 
be most satisfactorily divided. Tliis will incliKle, in 
the first place, the names and legal status of the 
■jdaiiitLifs, and of the defondauts, respectively. Tlien, 
a,i:iy iutermediate history, or other matter, such as a 
genealogical tree showing the legal relationship l^etween 
tiiom. It may he necessary to go back, and up in an 
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ascending line SO as to ‘)3egm with the predecopsors 
of either party, and to show their legal relation:siiir>, 
and then down : in a descending line, stating tla^ 
deaths, marriages, births, adoptions, and other inatti-rs 
necessary to make the legal r'elationship of the parties 
clear to any stranger who may read tlie plaint. It 
may bo necessary, as the result of stating certain 
facts, to supplement tliem witli a statement of infer- 
ences of fact, or with a statement of legal dednctioiis 
and of legal consequences folknvuig by operation of 
law from such facts, though it is always wrong to 
plead bare statements of law as sm^li. Then, following 
on in logical sei [nonce, will come the', statement of the 
wrong complained of, and of how, by whom, and when 
it occurred, and, if need he, <.)f how, tlirough some 
known agent, the defcjidant is alleged to ho U'gally I'ti- 
sponsiblc for it ; and this, in its turn will he followed 
by a statement of the loss or other eonsequemu's of 
which the plaintiff complains and which juv* tdlcgiit! to 
have ensued in. the ordinary course of t^3a‘n,i:s froni the, 
wrong already alleged. Lastly, comers tlu'. stattmuint of 
the reliel; claimed, sometimes a diffi{vnlt, and alwa}'s sm 
important ])art of the plaint. Wlrm this stage*, in 
sketching the skeleton, is reach(i<i it is ahvays 'possible, 
and generally very helpful, to draft it in full, iu order 
to see how far it covers the grmiud, amt how fa,!- it is 
justified by the rough allegations which have pi't^oedesd 
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it. So I'luit in effect, the last part o£ the plaint, namely, 
tlie tiikes its final form, before tlie first jiart. 

With tills skeleton, mapped oiit to his satisfaetion,, the 
pleader after reviewing his handhYork as a whole, 
can set to work and draw up the complete draft in 
its tinal form, incorporating all the corrections wliich 
he lias fieen making during its constrinitioii. and fil- 
ling in the details which are non-essential, in liis own 
style. Before he parts with it, he should give it a 
final examination, particniai’ly with a view to cutting 
out superfluities, Avhich are ugly, useless, and often 
a source of subsequent embarrassment. If neither he 
nor any one else finds anything to excise, he may 
count himself a useful di*aftsman. 

The reader may say to himself; But all this is 
very pedantic and laborious.” One answer is that 
what is wortli doing at all is worth doing well. 
Another is, that the pleader has certain privileges 
conferred upon liiin by law, that he is supposed to be. 
an, expert, and that he is paid to do his best. He 
should leave slovenliness, and negligence, for the 
management of his own affairs, and not employ them 
for those of otlier people, A third answer is that a 
sound fabric can only be raised on solid fouridatioiis, 
urn:l that if laborions and meticulous metliods are 
ad{')pted in the lieginning, care anil thoroughn.cs3 
be(?ome matters of habit, and what is called, second 
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Harare. It is not likely that the busy man wili 
always luive time to carry tlirough such an elal>ui*ate 
mechanical process in every case. But he will orby 
have grown to be a bus}^ man by iut>pt.in,g tburougii 
methods iji the opening stages ol: lus car-eca*. And l) v 
the time ho lias grown to 'be busy, lie wdll fai-ve 
acquired, h)' (ioustant practice and experictiee, tlic; 
Biculty of running the stages here described Into <jne, 
in most cases of no more than average diilicuilt}', 
and of performing them ii.ll by a rapid but siu’e iiarntal 
process, without tlie more elaborat.e, artiticia.1 aid upon 
which lie formerly relied. ; There have been many 
successful pleaders, Avho after thinking over a com- 
plicated matter, could sit down and Avrite out st-raight 
away a (iomplcte and faultless <lraft, reedy for iinmedi* 
ate use. But even they* are compelled, from tiiim to,, 
time in a lieavy cas(;, to fall back upon. tlie. more 
laborious method, and tire more tliey liavc. mastiae'd 
and utilised it in their oa,rly .days, the less they lind 
the need for resorting to it; A\dien practici', has made 
them perfect. Eleuientnry liiiits f{.)r beginners 
mat intendc<!. for <ixperts ; but. no ple.a.dc,r evta.' b(,'caim‘ 
an expe.rt Avho did not begin by teaching Jihnself some 
system founded upon elementary princqdes. 

.If in <ioaht as to howto frame iu's plaint, tlu’ 
pleader sliould alAvays consult a precedent. This is 
particularly important before deciding how to franri 
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tlie relief:. Many pleaders, wlien in difficulty, shelter 
themselves behind the supposed security of: a general 
claim, couched in vague language. There is danger 
in this, as in most vague language employed in 
legal procicediiigs. It lays itself open to attack from 
the other side in the manner discussed in the 
chajiter on ‘‘ The Duties of Parties.” But it 
may be that its very generality will defeat its own 
purpose, particularly in the court of appeal. A plam 
sible claim for relief couched in vague terms may 
succeed with the trial Judge, wdio is impressed with 
the general merits of the plaintiff’s claim, and whose 
attention is not drawn to tlie nature of the relief 
sought. The importance of obtainuig a decree in the 
correct form is sometimes overlooked in the triumph 
of success at the trial, with the result that when it. 
comes to be closely serntinized in a superior court it 
appelirs that the plaintiff has not established his riglit 
to tiie relief granted, and that his advisers have 
overlooked some essential step wliich required proof 
in order to entitle tlie plaintiff to an alternative or 
moditied form of relief, which he might otluirwise 
have been granted. Su<;h cases may sometimes he 
met by araendmemt, fiut the instances, where a suo 
cessful party is allowed in the court of appeal to 
, amend liis claim so as to include some relief of sul)- 
stance whicih he has up to that stage neglected to put 
.fr)rwai\h aiai extremely rare. 
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An essential question to which the plaintiff’s pk'.a- 
der must always address himself at the very opening 
of his task relates to the documents upon which he 
purposes to rely in the plaint. This is independcjifc 
altogether of the absolute duty prescribed in Rule 9 
of Order VII, which will be found discussed in more 
detail elsewhere, of annexing a list of the documents 
produced with the plaint, a rule which is honoured 
rather in the breach than in the observance. The 
pleader, before he makes up his mind about the sub- 
stance, or form of the plaint, ought in every case to 
have a complete knowledge of all the documents 
necessary or material to the plaintiff’s case, and also 
of their true interpretation, and ought also to have 
made up his mind about any others which may appear 
to stand in liis way, or even to present difficulties 
in the plaintiff’s case, a full disclosure of which*, will 
sooner or later have to be made. This is as much 
the pleader’s business as a true underBta,nding of the 
law of the plaintiff’s case. The facts alleged by the 
plaintiff, and the oral evidence on his side,, and the 
due execution of the documents, are all (h'.bate:ible 
questions of facts, the truth of which cannot b(j known 
when the plaint is filed and probably not till the trial. 
But the documents are there. Their mea]iin.g and 
legal interpretation is, or ought to be, clear. And 
the pleader must determine for himself at tlie outset 
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how far he must rely upon them, or may be compelled 
to disclose them, and must, according as lie decides 
this question in the case of each one of them, further 
decide liow’ he means to deal with them in the plaint. 
Many of them may be merely formal steps in the 
history of the family, or in other matters leading up 
to the cause oi; action, as explained just above in deal- 
ing with the skeleton draft, or frame-work, of the 
plaint. But all of them will inevitably have to be 
disclosed, and the sooner they are disclosed, and 
arranged in their true relation, and context, the better 
for the case. Nothing does so much harm as ap]>areiit 
vacillation and reserve about the production of docu- 
ments, and vague or shifty treatment in the handling 
of them during the early stages of the case. The 
stronger and more numerous the plaintiff’s docu- 
ments, the stronger his case will be. Liter a script a 
manet. And stained though the history of Indian 
litigation lias become in the matter of false documents 
a case built upon a genuine documentary foundation 
is like a house built upon a rock, when compared with 
those wdiich have to rest, often with the result 
that they fall altogether, upon the quick-sands of 
oral testimony as understood in India. 

So far, -we have tried, in this chapter, to give the 
pleader who would tackle his task scientifically and 
systematically, and who wants to know how to become 
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efficient, a few practical and useful hints for acquiring’ 
a sound method. Passing from the general to the 
particular, we now come to the legal requirements 
insisted upon in the code, with which the ple<ader must 
comply. 
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CHAPTER HI. 

What to avoid. 

No one has a right to consider himself adeqnately 
instructed in the rudiments o£ any art, until he has 
learned what to avoid. In the matter of pleaduig, 
the art of which consists solely in the concise and com- 
pendious statement, in legal terminology, of the 
essential issues, and of the introductory history 
aiecessary to make them clear, and of no less and no 
more, it is particularly desirable that faulty pleading 
should be understood,, and recognized by its features, 
otherwise it cannot be discarded. And for one spe- 
cial reason ; the pleader is framing his case in the 
language which he is accustomed to use in conversa- 
tion, and in his private correspondence. Conversa- 
tional idioms, and usages, unless severely checked, 
■flow naturally from his pen. Bad habits, like weeds, 
grow apace, and become second nature. Bad exam- 
ples, unless recognized as such, are easily followed, 
ai^d from constant repetition grow into conventions, 
and spread their influence over an ever-widening 
circle of operations. It oftens happens that a defen- 
dant, against whom some fraudulent misrepresenta- 
tion, or act of deception is alleged, is described in 
tlie pleading as “ a cunning fellow,” or a “ knave,” 
or a “ plotter against .ignorant and foolish persons.” 
It d(.jes not matter to the pleader what the defendant’s 
character may be. It may affect the defendant’s 
credit, a.nd the value of his testimony, but this is a 
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matter of evidence, and evidence must not be pleaded. 
Wliat does matter is, what the defendant did on the 
material occasions which the plaintiff alleges to ]uu'(^ 
constituted a legal wrong in the particular ca^e, a,nd 
to have caused him the particular loss of whicli lie 
complains. ' Any allegation amounting to mere abuse 
of this kind ought to be immediately struck out of the 
pleading at the expense of the party guilty of it 
before the case is allowed to proceed further. The 
pleader should never fox’get that he is supposed to be 
a gentleman, vested with certain rights which carry 
with them their corresponding duties and responsibi- 
lities, and abuse is ungentlemanly. ( Every pleader 
should carefully read through iiis draft when it is 
completed, wdth a blue pencil in his hand, and ruth- 
lessly excise every word which is calculated to give 
offence. He should, for the moment, put Jiimself 
in the position of tlic other party, and try to criticise 
the language used from that p(dat <.)f view. Tliis 
after all is the essence of all true gentlemanly feeling..' 
Ill framing his draft he must avoid all idle repetition, 
and what is by no means the same; tiling, though, 
the two are often found together, all kinds (.iL' pro- 
lixity. *A young journalist was once asked by his 
editor to write a paragraph for the paper on somci 
current topic. He was a good writer, with a lluemt 
style, and he quickly produced half-a-column of 
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glo wirin' periods. The editor took up liis pencil as 
he read it tlirougli, and cut it down to one-third of 
its original length. The author looked throug'h the 
amended paragrapli, and discovered that he had said-/ 
in a i'ew trenchant phrases, all that was to be said, 
and had made his point with telling emphasis. There 
was nothing the matter with .any of tlie language 
which had been so ruthlessly handled. It was simply 
superfluous. It would be well for the pleader who 
wants to learn to be concise to acquire the habit of 
submitting his work to this treatment. ; He will find 
that the repeated practice of excision will gradually 
re-act upon his style, and that, as time goes on, there 
will be less and less to cut down, because he will 
automatically omit superfluities which he knows will 
have to come out on revision.’ He need be under no 
apprelieiision tha,t the practice will cramp his style. 
When in doubt about introducing a particular phrase 
he should put it down. It is easier to cut out 
afterwards than to expand. And although superfluity 
is obje(itionable, and sometimes dangerous, the omis- 
sion of a material allegation is worse. To restore 
it to the pleading will require an application for leave 
to amend, and no pleader ought to turn out work 
which, lie himself finds to require amendment. Appli- 
cations for leave to amend ought only to be necessary 
when new matter comes to the pleaderbs knowledge, 
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and when that happens it is the client’s hiult, :i;nd 
not tlie pleader’s. 

One form of superfluity, whi.cl.i is aiiiRd at b}' the 
old familiar maxim, “ Don’t jum].) before you (-(jniHi 
to the stile,” relates to matters of sii])sta.nee rather, 
than to matters of form. Many illustrations cnuld be 
given of this form of vice, but it is really of no 
practical assistance to multiply examples. V7hat is 
meant is, that when, for example, 3 mu are required 
to draw a plaint claiming’ the repaj-ment of a sim])le 
and you are informed that tlie, defendant has, 
by some trick, or by some kind of coercion, 
or unfair dealing which you are unable to comprehend 
with certainty, obtained a release from your client, 
leave it alone. The defendant may not rel}' upoii it. 

be does, it will be time enough to ].)Icad in 
reply the facts -which show that it is bad. To do so 
the plaint would be to give the defenda,.at an un- 
advantage. You taiiiiot tell at tliat stage 
advantage the defendant’s pleader inight not 
from kno-ndiig in advance how it is pr()],)os'ed to 
meet the release on Which his elient reliCvS. Then* is 
disadvantage that by ])leading to a release 
has not yet been, put forward wm pin ourself 
■form of answer to if, before you 
the nature of the attack will 
in the ring brandishing his 


IIIJ 


WHAT TO AVOID 


41 


arms about to -ward off blows which liis assailant has 
not begun, to aim. Such conduct is likely to make 
a gratuitous opening for attack from an unexpected 
quarter. But in any case, it is your duty to ' ‘ wait 
and see ; ” to discover, by obtaining particulars, and 
by the otlaer means provided by law, when, how, and 
under wliat circumstances the defendant is going to 
say that the release was given. This information 
will certainly aid you in discerning any wnak spots 
there ma}^ be in his account of the matter, and, what 
is of equal importance, it will assist you in pi’ohing, 
and testing for yourself, your client’s counter-attack 
upon the release, before committing his account of 
the matter to paper in a binding form. No pleader 
■of average intelligence should experience any 
difficulty in recognizing a situation of this kind 
when it arises. The mere fact that he is puzzled 
to know how to deal with it should open his eyes to 
the possibility that he is* attempting too much, and 
antici[)ati,iig an attack wdiich has not yet been made. 
Tlic example given above is a simple and obvious one, 
lull, is sufficient for the purpose of enforcing the 
injunction not to jump before you come to the 
stilt.'.” Anoth('r form of superfluity to be sternly 
disci. amt CTranct'd and avoided is idle repetition, ''.l.’his is 
too oln'i«.ms to I'equire exposition. If you say it clearly 
.and ct)rrectl}', it is enough to say a thing once. 
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But with regard to superfluity iu goncral, it is 
well to hear in mind one warning, xill principles in 
practice have their cheeks and counter-poises. The 
object of: a pleading is to be precise. But the pleader 
can only be as precise as his instructions permit. 
AVhere there is a gap in his instructions which he can- 
not All to his satisfaction it is impossible for iiiin to 
be exact. If he must exT, therefore, frojn the path of 
strict precision, he must be careful to make his alle- 
gation too broad rather than too narrow. It is wiser 
to state the case too largely ; the greater includes the 
less. The party will be allowed to prove sufficient to 
support a case for less than his claim ; he will '.not be 
allowed to go beyond the pleading, and to prove more 
than he has alleged, without, at any rate, an amend- 
ment, aird submitting further to an adjournment at 
his own expense to enable the defendant, if he sO' 
desires, to meet the additional matter. 

The pleader should alwayf be cax'cful, wdien fram- 
ing the relief claimed, to provide for ])Ossi],>le c^ontin- 
gemies wdiixih may necessitate his asking for a.lter- 
native n‘me<:lies, all of which may come w'^ithin liis 
client’s rights. He may not be certain that la,'- is 
going to get all that he asks. If a .smaller sum i,s 
shown to be due than the amount claimed, to daim for 
the larger sum is sufficient to justify a decision irt the 
pkintifl’s favour for the smaller sum. But alter- 
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ixath’c may be derived from the same legal right, and 
recoverable under the same cause of action as the larger 
cla,ira5 and yet it may require to be separately claiinecT 
to justify a judgment giving effect to it. Tins is a 
fortion so if tlie alternative is really based upon a 
different though similar cause of action, for instance 
a verbal promise of the same kind as a written bond, 
or promissory note. An example of tins sort of 
thing, a]id of the importance of including a claim 
for the original consideration, is given in another 
chapter. Another example may be given from an 
unreported case. The plaintiff sued his wife and 
her parents for restitution of conjugal rights, and 
or the return of ornaments belonging to the wife, 
which had been given to her on her marriage, and 
which he alleged to be his property. He did not, 
of course, know where they were, though he asvsumed 
that tJ'iey ivci’e in the wife’s custody. He sued the 
wife, and her parents, and he asked, as though he 
were asking for a kind of joint relief, for the return 
of his wife, together with the ornaments. Clearly 
wliat he ought to have done was to liave asked for a 
decree against the Avife, and for a separate decree 
graaitiiig an injunction against the parents restraining 
tliein from interfering with the wife’s return home, 
and ordering them to return the ornaments, or to pay 
their value. He obtained a decree in , the form of the 
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claim. A day or two afterwards bis wife died. He 
then wanted to execute the decree against the parents 
for the ornaments. He alleged that the circmnstances 
of the marriage made the ornaments his, and that 
they descended to him after his wife’s death. He 
might have raised this point in the suit but he had 
not done so. His claim to execute the decree against 
the parents for the return of the ornaments was 
rightly rejected. The decree contained no separate 
direction against the parents relating to the jewels. 
It merely gave the plaintiff an order for the return of 
his wife together with the ornaments. As slie was 
dead it was impossible to return them ‘ ‘ togetlier 
witli ” her, and unless he liad established his owner- 
ship in them after the death of the wife, he laid no 
right to them. The order was just in the form in 
which it ought to have been if lie had merely wanted 
his wife back, wearing her ornaments as her stirdhfm 
in the usual ^vay, and that was all that lie liad asked 
for. To have executed the decree against the jiarents, 
even if they laid the ornaments after the wife’s <leirt]i, 
would have been equivalent to deciding tlie issue of 
ownersliip finally in the husband’s favour. To justify 
such an order it was necessary,, after her death, to 
bring another suit in order to establisii his titbs. Tliis 
was entirely due to the carelessness of the pkiade.r, w'lio 
would have realized, if he had applied his mind to it, 
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that it might be impossible to compel tlie Avife to 
return, blit that the parents had no claim to retain 
the ornaments during the ivife’s lifetime, if they had 
them, and only after her death if they could establish 
a title to them. , ^ , 

The pleader ayIio would gain a clear idea of the 
faults which he must avoid ought to make himself 
familiar with Order VI of the Code of Civil Procedure, 
which deals with “ pleadings generally,’^ and ivliich 
is peculiar to India. Rule 16 of this Order empowers 
the court, at any stage of the proceedings, to strike 
out of a pleading any matter which is (a) unneces- 
sary, (b) scandalous, (c) calculated to prejudice, embar- 
rass, or delay the fair trial of the suit. It is much to 
be feared that in many parts of India this salutary 
provision for keeping pleadings within proper limits 
is very largely ignored. The fiuestion of the duty 
the parties themselves to set this inacliinery in motion 
has been fully disenssed in the Chapter on the 
“ Duty of the Parties.” The reasons for lajing dmvn 
general principles for the guidance of ])lcaders in a 
Special Order on the subject ivere stated bj? tlie 
Special Committee on Procedure in the Report which 
pr(^c,<.‘dcd tlie new Code of 1908. They are as relevant 
t:o-da,y as when they were written. The system of 
ph'-adings in the mofussil, they said, was notorious! }■ 
l,ax. Cases are expanded and grounds shifted Avithoiit; 
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refer ail ce to the true facts. The pleadings are seldom 
artistically drawn ; they are neither concise nor 
precise, but contain vague and general statements 
from whicli it is difficult to ascertain definitely tlie real 
.question in c;ontroversy between the parties ; the 
object of pleadings is defeated ; the issue is enlarged ; 
the result is confused ; appeals are multiplied, and 
many cases are remanded for further trial or for the 
■decision of issues which have been overlooked, or 
obscured, and much avoidable delay and expense is 
incurred by the parties through no fault of their own. 
This is a severe indictment but it is supported by the 
daily experience of those who practise in the Courts of 
Appeal, where the great mischief can be seen in its 
true proportions and perspective. It is not the fault 
of the parties ; often enough it is their misfortune. 
It is due to the failure of individual pleaders to master 
their art, and where the majority of practitioners 
■carry on the old system without any effort to amend 
it, there is nothing to check it. The pleaders who 
know their business can check these faults in others 
by attacking and removing the embarrassing blemishes, 
but a practitioner cannot recognize or eli;cc:tively 
complain of faults of winch he himself is guilty. 

Two things which must be avoided in every 
pleading are expressly prohibited in Order VI. These 
are pleading evidence, and pleading law. Rule 2 o 
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the Order provides that every pleading shall contain, 
■and contam only, a statement in a concise i'onn oE 
the material facts on which the party relies, but not 
the evidence. This rule is of universal application, 
and excludes law as -well as evidence. As to the 
latter, the evidence by which the facts are to be 
proved must not be confounded with the particulars 
necessary to identify the act complained of. Thus in 
the simple case of a claim for damages for pain and 
suffering and pecuniary loss suffered through an 
assault, the plaint must state when, and where, and 
how the assault was made upon the plaintiff. But 
to state that it had been preceded by threats, and 
by previous unsuccessful attempts by the defendant, 
or that it took place in the presence of 'witnesseB, 
or that the defendant seized an opportunity to strike 
the plaintiff when his back was turned, is to go into 
the evidence available to establish the allegation, and 
is unnecessary, and superfluons. It is, moreover, 
forbidden. So. also in cases of alleged nndue inffueiice, 
or coercion, the plaint must state the relation, lietween 
the defendant and the person over whom the 
influence was exercised so as to show that he was in 
a position to dominate his will, if it was so, or the 
nature of the coercion used, but not the circumstances 
leading up to the act, nor the appearances from which 
the exercise of the undue influence may be inferred. 
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this would be going into the evidence, and the 
pleader must clear his mind, and decide what the 
■wrongful act is which he means to allege and not al)o,v 
iamself to be confused by the details of l,is clieotV 
storjMind to embark ,ipon a , rambling- statement in 
which tlio actual wrong- which invalidates the trans- 
action IS mixed up with the history of the relationship 
JO -neea the parties, and the circumstances leadin''- 
up to and surrounding the central fact. To illustrate 
a am, rt may be pointed out that in allegiim that 
the plam-tifE has been injured by the negdio-ent 
thnttf f car it is sufficient to°say 
m*! f h fT'' ^ccepmg a proper look-out 

and failed to warn the plaintiff of his approach, or 
w.as dnvmg at unreasonable sp-ied, and ,lid not apply 
his brake when he ought to have seen that tl, ere was 
2mmmt danger.- It would be wi-ong to say that 
the defendant was a notoriously fast driver or tint 
he was driving to keep an appointment foi- wl.ich' he 
was ate, or that he was racing with auotlier i-ehicle 
for those things ai-e not negligence in themselves, hin 
only evidence that the defendant was „eg,i,e-e, t ™ 
the piirtpriilar occasion, . o 

Similarly it is bad pleading to plead lari. J-h-ci, 
to .say that “ the plaintiff is entitled to r, -cover |{s, .ayp 
from the defendant ” is ineorreet. The n,d..-,.s -n-e 
bound to know the law. It i.s for them t,rd.;,-ide' 

whetlier or no the plaintiff is entitled'. It is for the 
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plaint to state tlie facts, such as that Rs. oOO was 
ad'v'-auced, and that the defendant promised to rcjpav' 
it bj' a certain date, with interest at u,ii agreed rate. 
For the defendant to plead that he does not owe the 
money is also incorrect. tie ought to plead tlie 
facts which he contends afford him a defence. He 
may always plead that the facts alleged in tlie plaint 
“ disclose no cause of action, ” which is merely a plea 
that in law the facts in the plaint, even if proved, do 
not mo rdgore constitute a claim upon which the 
plaintiff is entitled, to succeed, and do not call upon 
the defendant for an answer. But it is incorreet, and 
bad pleading, to plead, as is so often done, that the- 
plaintiS’s claim is altogether bad and wrong tind con- 
trary to law and ought in no way to he allowed.^’’ 
It is also bad pleading to say that ‘‘ the contract 
alleged by the plaintiff is in\ alid.” The facts which 
are relied u])on should be alleged. It is for the court 
to decide tlie invalidity of the contra, ct. This, liow- 
ever, must not he. ta,keu to mean that tlie defendant 
should not plc:id, for example, that the contraert in 
Biiit is' against public policy ”, alleging tiuj facts 
wliich make it so, bec.anse the issue whether it is or is 
not against public policy is an issue of fact, whieli if, 
•pro\o.‘,d will entitle the dc£e,iidant to judgment on tlit^ 
ground of invalidity. It is a bad pleading to allege 
merely that tlie defendant had a duty to act in a 
A — 4. 
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specified way. The facts must be alleged which ci’catc 
the duty. So also it is bad pleading to allege that 
an act was done by some person, with the authority 
of the defendant. The pleader shoidd state eitli!!r tliat 
the man was the agent of the defen.da.nt, A\dt]i general, 
or implied authority to do the act complained of, or 
that the defendant had employed 1 lira to do the act, 
or otherwise given liim express authority. A claim 
was struck out for alleging merely tliat two days 
before Ids death a deceased had made a good and valid 
CUM, to the plaintiff, on tlie ground 
that the plaintiff was bound to allege wliat the 
deceased did. To allege it in the way in which this 
claim was pleaded was merely to state that it was a 
good gift, without saying how it was made. Ko 
facts were pleaded, but only law. Of course it ^:ollo^vs 
that it is bad pleading to allege that under a cei’tain 
deed the pla.lnt.iff is entitled to certain rights. .N'ot- 
witlistanding that the plaintiff iirast annex the deed 
to his plaint, the body of the plaint must .identify the 
deed, and state briefly the material parts .and effect 
thereof, and the facts which show that tlie ])}aintiff is 
entitled under the provisions relied upon to makc^ the 
claim. In a defence to a claim for lib(!l it is not 
sufiicient for the defendant to plead that lie 'hmb- 
lished the words on a privileged occasion.” .He must 
set out the facts upon which he relies as creating the 


Ill] 


WHAT TO AVOID 


51 


privilege, or as constituting the occasion a privileged 
one. 

Hides 9, 10 and 12, if properly understood, make 
it clear to the pleader what to avoid in the shape of 
prolix extracts from documents, sn]ierf[nous quota- 
tions from letters, and recitals of conversations, and 
recitals of conduct amounting to a wrongful act. The 
method of dealing with a document has already been 
stated. It is sufficient to allege malice, frand, know- 
ledge or other condition of the mind of any person 
when material, without setting out the circumstances 
from which such condition is to be inferred. So also 
it is sufficient to allege that a contract is contained 
in a letter, or series of letters, which are identified, 
or in a conversation which took place at a specified 
interview, or in a letter and conversation combined, 
without setting out at length the contents of the 
letter, or in details of the conversation. 

A “pregnant negative” is always, not mercdy 
objectionalde, but fundamentally ^?ro:ag, and ouglit 
to be struck out. What is meant by. this phrase 
is that the statement to which a negative is attached 
is so framed that jov. cannot say what: is denied, whe- 
ther one, (.)!• other, or both of two facts, for example, 
which are linked together. The favourite instance 
is usually given of the objectionable question, “ Wlieii 
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did you leave off beatino’ your wife ? ” The questiori 
assumes that the witness was accustomed to beat 
his wife, which he may never have done. The 
answer “ never ” would be open to the possible coin 
struction that he was still doing so, thougli it "svajuld 
be equally consistent with the fact that he never 
began. This fault is worse in a pleading, because', a 
question can be corrected in court by the Judge, while 
it stands in a pleading until it is removed. Forex- 
ample in a defence to a suit for libel it is wrong to 
plead that “ the defendant denies that he maliciously 
published the words alleged,” and such a plea ought 
to be struck out, for neither the court nor tlie plain- 
tiff can tell whether he means to deny the act of 
publication, or the fact that he published maliciously. 
This is a ‘‘ pregnant negative.” If it is intended to 
deny publication, the words “ or at all ” must al ways 
be added. In the same way, it is evasive and wr<mg to 
plead “ the defendant denies that he beat tljo plaintiff 
with a stick.” If the beating is totally dcannd, the 
denial sh(3uld be plainly plea,d(;d tlius : ‘^tlm defendant 
denies that he beat the x^laintiff as alleged, or at all.” ■ 
Repetition, or idle repetition of the same ])Iea, or 
of the same allegations, even in an altered form, is bad 
and ought always to be avoided. Repetition may o<;ca- 
sionally be necessary for the purpose of introducing 
an alternative method of alleging what is substantially 
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the same thmg. Bvit repetition tvithont a deBuite 
purpose, is useless, and even foolish. We have seen 
the same i^ea actually repeated four times in the 
same ])Ieading, and the pleader making a slight valua- 
tion, got the plea wrong at the fourth attempt. 

The Mowing instances of defective pleading 
occur with such frequency in India that it might be 
inferred that they have been taken fi-om some book 
of precedents, or slavishly followed fr-om specimens 
found by pleaders in older pleadings. They indicate 
an inability on the part of pleaders to underatand and 
apply the principles laid down in Older VI of the 
Code. 

(A) “Thai the defendant, notwithstanding his ability to 
pay, and without any reasonable oMuse, bos not paid the snm 
due though repeated demands for the same were made to him 

by the plaintiff.” 

It would be d,ifficult to di-aw a short paragraph 
contamiug more irrelevant matter tlia,i-i the above 
(i) The ability, or otherwise, of the defendant to pay is 
wholly .immaterial. It may arise in execution, or on 
appheatiou by the defendant after judgment to be 
allowed to pay by instalments. But it has no bearino- 
upon the defendant’s liability, which is the question 
in the suit. _ (li) To allege the absence of a reason- 
able excuse ’ is both bad pleading and bad law. Either 
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the defendant is liable or he is not. If lie is liable,, 
there is no such tiling as a , reasonable excuse ”, 
in the eyes of the law, which can affect his 
liability. If he is n<it liable, he lias good ground for 
refusing to pay, and require.s no excuse, (iii) To 
allege that repeated demands have been made 
is superfluous, and irrelevant. Money payable on 
a due date can be sued for without any demand. 
Tlie cause of action arises on the date fixed, and no 
further demand can affect it. Money payable o,n demand, 
becomes due the moment it is demanded, and the 
cause of action arises when the demand has bsen 
made ■^^dthout result. ISTo further demand is neces- 
sar}', nor docs it, if made, affect the cause of action. 

(B) “ The defendant made payment to the plaintiff after 
the day named, and before suit." 

This plea is doubly defective, (i) If the <lefendant 
alleges tliat he has paid the amount of the claim, or 
any part thereof, he must state the amount i,)i‘ sucli 
payment. He ought to be compelled, by an, ayipli- 
cation for particulars, either to do so, or to hare tlie 
plea struck out. (ii) An allegation of paym(a.i.t imi.st 
state the date when, and tlie place where, oi* the 
manner in wliicli such payment was made. 

(C) " That plaintiff has been led to institute the suit .‘itjainst 
the defendant at the instigation of designing persons, who are- 
on bad terms with the defendant." 
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This ple:-i is highly objection able. 2 l(i) It is wholly 
irrelevant, and ong'ht to be struck out in any event, 
because if the suit is ill-founded it will be dismissed 
on proof of the fact ; if it is well-founded, it ought 
to succeed, no matter how many persons have insti- 
gated the plaintiff to bring it. (ii.) It is irrelevant 
ill that it introdues the conduct of persons who are 
not parties, and the plaintiff ought not to be put 
to disproof of the allegation by seeking to call evidence 
relating to it. (iii) It is vague because the persona are> 
not indi.cated, and it may mean anything or nothing. 

(D) “ The suit is the oat-come of ill-feeling between the 
parties ” 

This plea is irrelevant and foolish.. It is a piece 
of gratuitotis criticism, which has no place in a' 
formal document purporting to state the issues in 
controversy. It is criticism wliat might be applied 
to ,a great mass of litigation, but it is not pleading. 
If a plaintiff gratuitously sues a defendant who is 
willing to pay, the defendant can pay the money 
into Court, or confess judgment. The Court ahvays 
has a discretion to deprive a plaintiff of the costs of 
the suit, if he has sued unnecessarily, or been guilty 
of improper conduct in the inception, or in the 
course of the litigation. But tliis is a matter which 
arises after judgment on the question of costs, and 
does not affect the question of liability. 
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(E) “ The plaintiff has instituted this false suit with the sole 
intention of harassing the defendant.” 

This is mere vulgar abnse, and ought to be struck 
out. It may be true, but if the suit is false, it will 
fail, and the plaintiff will be penalised by tlie only 
penalty known to the civil law for bringing a false 
claim, namely by being ordered to pay the costs. His 
motive is irrelevant, whether the suit be a good one 
or a bad one, and be ought not to be depiived of 
costs if lie had a right to sue, and has brought and 
conducted the suit according to law. In any case, 
it may be pointed ont that any plea which is directed 
•only to the question of costs is irrelevant. 

(P) That owing to certain malfeasances of the plaintiff, the 
defendant requested him to render proper accounts, but the 
plaintiff on the advice of certain designing persons declined to 
submit any account, and has instituted this false suit on entirely 
false allegations. ” 

This is open in an aggravated form tn .all the 
objections stated above in the ease of instance (C). 

(Gi) “ Under the eirourastauees ” (in a suit for unlawful 
arrest and malicious prosecution) “ the plaintiff claims Ks. 1,000 
as damages for pain of body and mind and for loss of business 
and reputation, and Ra. 500 for expenses incurred in defending 
the eriuiinal suit.” 

This claim is badly pleaded. The Its. 500 is t()<.) 
vague, and loss of business ” is also vague .‘ind 
muddled general damage.s. 
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Diiraages are of two kinds ; special, ” and “ general.*' 

^ ‘ Special damages ” are, in general, money actnally 
expended as a result of the wrongful act, and money 
Vvdiicli, though not spent, has been lost by not being 
earned, and which otherwise would have been received 
either under a definite legal right, such as monthly 
w-ages, or a payment due under some express contract, 
or on the other hand, can be estimated as being . px’O- 
fits which would on a reasonable calculation based 
upon past experience have been otherwise made. 
These losses may be colloquially described as ‘ tangible’ 
losses, being money which can be earmarked, .and 
sensibly identified, and money- which has been, or 
would have been, handled. All such losses must, be 
specially pleaded. The details of the expenses in- 
cmTcd in legal proceedings must be set out with 
dates of the payments, and tlie names of the persons 
to whom tliey were made. The loss of money due 
under a contract must be identified by stating the 
precise details of the contract and of the parties to it, 
and of the money payable to the plaintiff under it. 
So where potential profits are said to have been lost, 
the manner in which they would have been made and 
the basis upon which the estimate has- been made, 
must be fully set out. All these losses must bo both 
specially pleaded and separately claimed. A defend- 
ant is not bound to . plead, to; damages, but he is 
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entitled (a) to know what is being claimed against 
him, (5) to investigate the details of the claim, and 
to call evidence about it if he can, and (c) to attack 
the estimate of profits lost, and the basis which the 
plaintiff has adopted. If the basis is contained in 
the plaintiff’s own books of business, the defendant 
is entitled to inspect them before the trial, and he 
cannot do this unless he knows what the books are, 
and how the claim is made np. The question as to 
what damages are payable in particular cases is fre- 
quently a very difficult one, and the varying nature 
of claims which arise, as . well as the different ways 
in which people make tiieir living, even when engaged 
in similar businesses, and the difficulty of analysing 
their accounts and of ascertaining wliat ■|‘>rofit is really 
being made, make the application of the principles, ' 
even when ascertained, a matter of great difficulty. 
A book on pleading is no place fin* the discussion 
of questions of principle relating to damages. 
“ Damages ” require a, book to themselves, and the 
law relating to tlicm is all contained in Mayne on 
Damages,” winch has for generations' been tlie 
standard work on the subject.. But tlie ■})leader’s 
task is two-fold. He has first to decide “ the measure 
of damage, ” and then to analyse his client’s facts, 
vsupplemeuti ng them with details which the .(.fient is 
certain to omit, and rejecting details which the client 
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is certaiii to wish to iiicliide thougli the law does not 
recognize them. In no ' respect do the views of 
ordinary bnsiness man as to what is reasonable, differ 
from the legal standard of what is jnst, more than in 
the matter of damages. Bnt the pleader ought to do 
all this before he drafts the claim. ■ He may find it 
impossible afterwards to include items justly recover- 
able which he has omitted to claim. It is almost as 
bad to include claims which cannot be supported, and 
which will prejudice the case by giving it an appear- 
ance of exaggeration and falsity. He will have to 
clear up all these points before he prepares his evidence 
for trial, and it is far ' better, indeed it is the only 
right way, to doit once and for all when the claim is 
formulated. It would be foolish, to say the least of 
it, to formulate a claim made upon a railway company 
for loss of baggage withont making it full and 
detailed from the first, so as to be able to survive 
any investigation which might be made into it, and 
wdthout having the ■ necessary proofs available to 
support it when yon were asked to do so. It is just 
the same with a suit at law for damages. The plaint 
ought to contain the first and the last word on the 
subject from the plaintiff’s side. Little more can be 
said by way of practical suggestion. But tlie pleader 
cannot hope even to begin to deal properly with such 
claims until he has grasped the essential . difference 
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between ‘‘ special damages, ” as explained above, and 
general damages,” about which a word or two may 
now be said. The term “ general damages ” com])rise,s 
all those things, mentioned in the terribly detective 
example given above, such as bodily or mental sufter- 
ing, and loss o£ reputation, which cannot be stated in 
terms of money, or of money’s worth. In cases of 
breach of contract they are, generally speaking, 
nominal.” The reason for this belongs to the 
special subject of damages in general. In cases of 
wrong, or tort, especially such as libel, wrongful 
arrest, malicious prosecution, or assault, they are 
said to be ‘'at large,” and “ the court may mould 
them to its will,” as was once said. They may be 
remunerative, if the defendant’s suffering or disgrace 
has been great ; punitive, if the plaintiff’s conduct 
has been outrageoiis, or oppressive ; exemplary, if the 
case is such that it is deshable m the public interest 
to warn people that the law will vindicate wrong, 
and visit arbitary conduct, when wrongful, with 
a heav}^ hand so as to deter others from attempt- 
ing a repetition of it. “ General damages ” were once 
summed up in a historical, and satirical plirase, by 
the Boer Government in South Africa when they 
formulated their monetary claim against tlie I>ritisl,i 
■Government for the wrong done by the invasion of 
the Transvaal by Dr. Jameson’s armed force, a.s 
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moral and intellectual damage.” General dam- 
ages ” must be pleaded as an item entirely distinct 
from special damages,” and must be separately 
claimed in a round sum, which should be fixed as the 
result of the ciilculatiou of two factors ; (a) an amount 
in excess of what tlie pleader thinks tlie court is likely 
to award, the excess being a kind of margin of safety, 
and (b) a sum not exceeding the amount which the 
pleader thinks it prudent to fix for the purpose of 
the jurisdiction of the Court selected for the suit, and 
for the purpose of the ad valorem court fee 'which the 
plain tiff will have to pay on the institution of the 
suit. In special cases, the court, moulding the dam- 
ages to its will, should allow an amendment of the 
claim for “general damages” to adjust it to the 
amount which it holds to be proper to award. 

(H) “ That the suit luay be dismissed with costs. " 

This is a simple, superfluous, and apparently 
harmless plea. But rightly regarded, is it really 
harmless ? It is, no doiibt, so idle and meaningless 
that no one would desire that it should be struck out 
from the defence. It is not in the least embarrassing. 
But it possesses the viccis of most of the forms of bad 
]3leadmg. It is superfluous, and therefoi’e prolix. It 
plesids law, because if a suit fails for want of ])roof, 
or on any ground raised in defence,. it is the legal 
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duty of the court to dismiss it. Further, it is not a 
statement of a material fact, and it pleads in relation 
to costs which is always unnecessary. So that in the 
real sense it is not harmless. It offends against the 
canons of pleading, and must be the work of a plesider 
wlio has failed to grasp the piinciples of the art. But 
it appears in the majestic form of a separately numb'cr- 
cd paragraph, and conveys a suggestion so comforting 
■to the defendant that it may be said to recomnend 
itself by its very inanity. It may be compared to a 
Jemadar, or Chaprasi, who, standing at the portals of 
his master’s sanctum in an imposing costume of red 
and gold, may strike awe into the mind of the unini- 
tiated, but who,- on a close aequaintailce, appears to 
contain no ukuc in him tharx a punkah coolie. So 
tliat it is not only superfluous, but also an impostor, 
.and anything like an imposture in the law is harmful. 
A.nd rearing its head like an attractive weed wliich has 
been mistaken for a plant, it stands as a kind of ex- 
emplar of sound pleading, which those who cannot 
think for themselves copy, merely bectiuse they have 
seen it used by others, not knowing in the least wh}^ 
they want it. And so by its . very presence it jn'o 
claims itself as a piece of good . pleading, and tlirows 
out its challenge to the profession to object t<j it if it 
can, all the wiiile carrying on its meretricious \eork 
of setting a bad example. 
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111 conclusion, avoid any kind obscurity. For 
tills ].>urpose, give the names of persons and places 
actairately. xAVoid using pronouns. “ He' ” is often 
amliiguous. Repeat ‘‘ the plain tilf, ” or “ the defend- 
ant, ” or “ the said Peary Lai, ” even - at tlie risk 
of appearing pedantic, and laborious, ndienever there 
is the least risk of ambiguity. For the same reason, 
it is better to avoid the use of relative sentences, and 
relative pronouns, Change of pliraseology in the 
course of the same pleading should also be avoided. 
Precision is the important point. It has been well 
said that “ a change of phrase vsuggests a change of 
meaning, ” so that if you have to quote from a docu- 
ment, or from the section of an Act, do not attempt 
to improve upon it, but quote the words upon which 
you rely. If you are referring to a “deed of 
transfer,” continue to refer to it as “ the said deed ; ” 
-do not suddenly turn round and call it a “ deed of 
sale.” 

Do not try to be clever, or to write as though you 
wished to be thought eloquent or learned. Be simple, 
■short, and positive. Adopt short sentences in the 
indicative mood. Avoid circumlocution, and peri- 
phrasis , Do not beat about the bush. Allege facts 
■boldly, and plainly, and as has been already said, 
however painful and discreditable- they may be, 
without superfluous epithets, or abuse. A wrongful 
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act Is sufficiently described as ‘‘ wrongful matters 
of aggravation are matters of evidence. A. tlls- 
lionest act is “fraud,” or “deceit;” an iintratli, 
or a lie, is a “ fraudulent mis-representation ; ” it is 
not necessary to say more, except to state the fact 
ami give particulars of it. Finally, don’t jumble up 
your dates ; the only way to tell a long and compli- 
cated story is to preserve strict chronological order ; 
ill any case, it produces lucidity anrl simplicity. 


:[v] ORDER VI, RULE- 2, ILLUSTRA 
CHAPTER IV. 

Order VI, Rule 2, illustrated. 

The fundamental principles of pleading are laid 
down in this rule which says 

Every pleading shall contain, and contain only, 
a statement in a concise form of the material hiets on. 
which the party pleading relies for his claim or defence, 
as the case may be, but not the evidence by which 
they are to be proved.” 

From this the following pro])ositions arc dodii“ 
cible : — 

1. All material facts must be pleaded. 

II. They must be pleaded concisely. 

III. Only material facts may be pleaded, and 
therefore (a) evidence and (d) matters of 
law ought not to be pleaded. 

I. What facts are matenal ? 

The answer to this question must in eacli case he 
sought ill the substantive law whicli applies ro it. 
As a general rule it may .be said that every fact 
which is vital to the plamtiff's e^ase — every fact 
which he must prove-— >is a material fact ; a.n.d so is 
ever j fact which is an essential ingredient of a plea 
set up by a dt3fendant which would, either wholly or 
in part, be a defence even if the plaintiff established 
A— 5 ■ 
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liFcry fact alleged in his plaint, in other ^vol•(]s, 
every fact wjiich a plaintilE “must allege in ool-.*]’ to 
show a right to sue ’’ and every fact which a dehind- 
ant “must allege in order to constitute his deftMu*-.; 
(see Order XiV, Rule 1), is a material fact, liurther- 
more, if either party, as he often may, puts his 
on alternative grounds, any fact which is vital to n.ny 
such alternative ground is a material fact. It may 
not, however, be easy in some cases to be certain 
whether a particular fact is material or not, and in 
such cases it is safer to plead it. It is better to make 
41 superfluous averment than to fail because a neces- 
sary one has been omitted. The principle may be 
stated thus : — Every fact which is necessary in order 
to bring his case within the operation of the rule, 
of law, whether statutory or not, on which a litigant 
intends to rely is a material fact. A court cauntjt 
begin by assuming facts — even in tliose cases in which 
tlie law permits or directs a judge to make ;i ]>resum])- 
tion, he cannot do so till the facts up;)n wliich it 
ought to be based have been establisl u'd ; a.ud there- 
fore the plaintiff will have to plead every f;i(*t wdiich, 
in a normid case, would entitle him to judgnumt. If 
those facts were established, the court eonld not 
assume that there was anything abnormal in the 
case — any nnusual or additional fact which, if proved, 
would disentitle the plaintiff to judgment — therefore'. 
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tiie defendant would have to plead any sucli fact* 
Xo one need plead any fact which the law will 
presume in his favour ; and so, if a pleader is in doubt 
alioiit the materiality of any fact, he will often be 
a,b]e to solve the difficulty by asking himself if the 
law would rei^uire his client to prove tlio fact, or, 
wRlioiit waiting for any proof of it, would require 
the other side to disprove it. The principle is the 
same as that which Underlies the rules whicli deter- 
mine the burden of proof ; and a strict adherence to it 
will in some cases result in putting the plaintiff in 
a position in which he ought to deliver a reply ; but 
that is a matter which will be dealt with in a later 
chapter. 

Tllustrations. 

1. In a suit to I’eeover damages for breach of contract, the 
plaintiff will have to plead offer and acceptance, consideration, 
breach of the contract by the* defendant and loss to the plaintiff 
as a consequence of the defendant’s refusal or neglect to perform 
the contract. A court could not assume any of these facts, bat 
they would in an ordinary ease entitle the plaintiff to judgment. 
If the defendant wishes to prove that there was some additional, 
extraordinary fact, e. y., that he was induced to contract by 
the fraud of the plaintiff, he will have to plead it, for the court 
cannot assume that there was fraud. Even if the defendant suc- 
ceeded in establishing fraud the plaintiff might have an answer 
to it and then it wonld be a proper ease for delivering a reply, 
e. g., that the defendant had elected to ajS5.rm the contract after 
the truth had come to his knowledge. Such an averment ought 
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not to appear in a plaint, because, at that stage, the plaintiff can- 
not tell whether the defendant intends to set up the defenoe of 
fraud or not, He may have quite another answer to the claim. 

2. In a suit against a judge for acting without jurisdiction, 
it is necessary to aver that he had no reasonable or probable 
cause for believing that he had jurisdiction ; Girdhari Laf, 
.Dayal Das y. Jagannath Girdharibhai, 10 Bom. H. C. li., 182 ; 
Pralhad Mahardura v. Watt, 10 Bom, H. 0. R. 346. 

. 3. in a suit upon a contract, if the defendant intends to 
rely on the illegality of the consideration, be must raise that 
defence specifically in his pleading : Fcnivich v. Laycock, 1 Q. B., 
414. 

The following are some applications of: this prin- 
ciple 

(a.) Wherever the law only imposes a liability 
npon a party i£ he. has notice o£ a fact, it is necessary 
to plead that he had notice. 

.UhtsirafioiL 

If the plaintiff intends to claim special damages for breach 
of a contract, he must plead that the defeiulaat had, at the time 
when the contract was made, notice of tho peculiar circum- 
stances in consequence of which the plaintiff would incur an 
unusual loss if the contract were not punctually performoiL 

(/>) Wherever there is an exception to n- g’oneral 
leg’al rule every fact which Avili bring a (uisci Avithin 
tb.e exception, or Avhich will prcA^ent tlie exceiAtion 
from applying, will be material 
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Elustrations. 

1, When a Hindu widow sues for maintenance, it is neces- 
sary for the defendant to plead any fact, such as unehastity, 
which would disentitle her to maintenance. It is not suSeient 
merely to plead “ the plaintilE is not entitled to maintenance ” : 
Rajl Sahoo Sichck v, Ayashabai, I.. L. R., 27 Bom., 4S5 (P. C.) 

2. Where the suit is instituted after the expiration of the 
period prescribed by the law of limitation, the plaint .shall show 
the ground upon which exemption from such law is claimed : 
Order VII, Rule 6. 

(e) Aliy custom which varies the ordinary law 
must be pleaded. . * 

Tllrntration. 

1. If a plaintiff sued to pre-empt under an agreement in the 
wjayiHf-uZ-ars, he could not rely on a local custom unless he had 
pleaded it: Ghada,mi Lai v, Muhammad Baksh, 1. L. B., I AIM., 



(df) In cases coming under the rules ol: some 
particular school of Hindu or Muhammedan Law it 
would be material to plead the fact or facts which 
^youlcl cause those rules and not the ordinary rules 
of Hint hi or of Muhammedan Law to apply, 

Illustratiom. ^ 

1. In a suit concerning the validity of a waqf which pro- 
vided for the support and maintonanee of the ivaqif during his 
lifetime, the fact that the waqif was a Hanali Mussalman would 
be material [see the Waqf Validating Act, No. VI of 1013. 
S. 3 (h) ] and ought therefore to be pleaded. 
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2. In a suit in which the validity of an adoption of a son 
by a Hindu widow without her husband's authority is in dispute, 
the fact that the deceased husband was a Jain or was f^oviu-uecl 
by the Mayukha school of Hindu Law would be material ami 
should be pleaded. 

(e) The breach of a condition precedent must; I'sc 
pJea,dc(.L Any condition precedent, the performance 
or ooeniTence of which is intended to be contested, 
shall be distinctly specified in his pleading by the 
plaintiff or defendant, as the case may be. Order VI, 
Enle 6. ^ 

IL Material fads should be pleaded concisely. 

Although a ])lcader must state definitely the facts 
which he asserts and nrast be equally definite in his 
denials, he should be as brief, as is consistent with 
clearness. He should, in the first place, avoid repeti- 
tion. The ciistom which prevails i.n tlie United Pro- 
vinces of going through a plaint painigraph by para- 
graph, admitting or denying one or more id: the facts 
alleged in eacli paragraph frequently produces .ncc.d- 
less repetition. I;n a writte:n state.mimt of dufencu 
wJ lie] 1 recently came before the High Court at Allah- 
abad, tlic death of a particular person. — a fact wiiich 
was common case — was solemnly admitted three tinios 
in three separate pai'agraphs merely bt'-cause it was 
mentioned in three different paragra].)l.is i:ii. tiie plainl:. 
It would have been quite sufficient in this pu.rt,icula,r 
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case to have stated in one paragraph the iiacts wliioh 
were admitted, to have denied in a second paragrnph 
all tlie other facts alleged in the plaint and then to 
have gone on to plead the special defences which the 
pleader wished to raise.) It is also quite unue.cossary 
to paraphrase the same plea in two oi* more para- 
graphs. ) 

niustmtion. 

Here are three pleas from the defence mentioned above 

“(i. A. E. never had any intention of making a waqf, nor did 
he intend to relinquish bis proprietai-y rights durmg bis lifetime 
or to deprive his heirs of their inheritance after his death. 

7. According to the correct interpretation of the document, 
alleged by the plaintiff no vraqf of the property was brought 
about by it because the waqif kept his proprietary powers in 
respect of the waqf property unlimited and made no definite 
transfer for objects of waqf. Moreover the other terms used 
in the document are inconsistent with a valid waqf. 

8. The said A. B. never in his life took pos.session of the 
waqf property as mutawali, nor did he enforce the waqf. He 
remained in possession of the whole property as proprietor till 
his death and brought the profits of the property to bis private 
use.” 

Without discussing the exact nature of the defence which 
appears to have been intended, it may be said that all three 
pleas came to very much the same thing and could easily have 
been compressed into one paragraph : — 

“ The said A. B., never intended to create a/svaqf by the deed 
of Hith April, 1006. The said deed did not in any way restriel; 
his power of dealing with or disposing of the property comprised 
in it, and from the 16th April, 1909, down to the date of his 
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dealh the said A. B. managed and dealt with the property as 
ills own and did not apply any part o£ it to the purposes ol‘ the 
said alleged waqf.” 

In the second place a pleader slioiild avoid all 
iia.necessai\y adverbs and adjectives aaid argmiienta- 
tive pleas. I£ the plaintiff pleads a valid title and 
then pleads that the defendant refuses to surrender 
possessiouj there is no use in adding that the defend- 
ant is acting ‘‘wrongly” or “fraudulently.” If 
the plaintiff is right, then he is right and the state 
of the defendant’s mind does not matter. If the 
plaintiff is wrong, then the defendant is neither 
“ wrong ” nor “ fraudulent.” It is equally foolish 
for a defendant to argue in his pleading. Inferences 
of fact and conclusions of law are matters for the 
judge. “The alleged cause of action is entirely 
wrong,” “ The alleged waqf, if it can be called a wa^^f 
at all, is not valid under Muhammedan Law tlie 
only thing wliich a judge coulddo 'with pleas of this 
kind would be to strike them out or to tieat them 
•witii contempt. 

Besitles avoiding such obvious faults tiiere are 
other ways in which a skilful pleader can shorten 
his pleadings, (l) He can state shortly tlie legal 
effect of a document without repeating its words : 
Order Vd, Rule 9. (2) lie can, where it is material, 

plead malice, fraudulent intention, knowledge or any 
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other condition of mind as a fact without setting out 
the clreumstanc(!s from which such a state of mind 
could be inferred : Order VI, Rule 10. (3) He can 

plead the legal result of <], set of letters or of circum- 
stances or of a series of conversations without going 
through the whole story in detail : Order VI, Rule 
12. (4) He need not plead any fact which the law 

will presume in his favour or of -which the burden 
of proof lies on his opponent : Order Rule 13 ; 
thus, in a suit to recover money lent, an express 
promise to repay the money need not be pleaded 
because a request for a loan implies a promise to repay 
it : Pramathu Nath Sandal v. Dwarka Nath Pey, 
I. L. R., 23 Cal., 851. 

ITL Only material facts are to he pleaded, ■ 
(a) Evidence should not be pleaded. 

Illustrations. 

1. An admission should not bo pleaded ; Davy v. Garrett, 7 
Ch. n, 473. 

2. Here is a set of entirely superfluous pleas taken from the 
written statement in an important suit. 

“ 19. The defendant. ..was treated as a son and was recognis- 
ed as such repeatedly by the said Raja and the members of his 
family and his relations and other respectable persons in matters 
of social iiiteroourse and by the Court of Wards when the said 
Court of Wards was in possession of the estate of the said Raja. 
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22. The defendant’s mother in the interest of her hnsbaml 

the said Raja and of the defendant, their son, and of their 
family opposed all attempts made by interested persons in the 
name of the said Raja to have his estate released ; which highly 
irritated the said Raja against her and thia defendant and false 
and malicious allegations were made in the Raja's name against 
this defendant to his great prejudice. 

23. The Court of Wards during its management continu- 
ously recognised the defendant as the son and heir of the 
said Raja and supported and maintained him and the members 
of bis family as such ; the other Government officials also 
recognised the defendant as son and heir of the said Raja and 
the Government has recognised him as the Raja and successor 
of the estate.” 

All the facts alleged in these three pleas are mere evidence. 
They do not more than e.stablish, if proved, a strong inference 
of fact. The defendant might have failed to prove every one 
of them and yet won his case ; or he might have proved every 
one of them and yet lost his ease. The pleader who drew them 
wasted his time and it was a wjiste of time and of money to 
print them ® 

(b) Conclusions ol: law ought not to be ])l(;a,(io,<l 
Questions o£ law are l:or the judge. Each par1:y should 
allege the facts upon which his case is Itascd and 
leave the judge to ap])ly the law to them, ilc can, 
il: lie likes, “object in point of law ” (see Oha]>tcr 7), 

’^’Tluise three ploas remind one of the well-known case in which 
the defendant pleaded all kinds of evidence to show that !ni was 
an earl and had been received as an earl and had voted as an carl, 
etc., but the whole plea w'as struck out beoause he iiad omitted to 
plead the only material fact, namely, that he w:is The Earl of 
Sterling. 
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or lie can, if he wants to make his meaning plain, 
state the facts and add that he Y will contend tliat 
a certain legal result follows, e. he can state the 
exact words of a document and then state what he 
believes to be their legal effect, though, unless the 
precise words are material, as they are in defamation ; 
or are very important, as they may be, if ambiguous, 
it will be sufficient to state the effect of the document : 
Order VI, Rule 9 ; but a party may not merely make 
a legal claim and leave his opponent in donbt about 
the facts upon which it is based. 

Illustration. 

In a suit to recover damages for wrongful dismissal, a plaintiff 
ought not to allege merely that he was “entitled to three months’ 
notice” and that he was dismissed without notice. He ought 
to plead the clause in his contract of service under which three 
months’ notice was to be given to him ; or (if there was ni^sucff 
agreement) that he, was entitled to rea.sonable notice, and that, 
for one in hie position, three months’ notice was reasonable and 
then claim three months’ salary. 
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CHAPTER V. 

Pleading in the Aiternati¥e. 

Two general observations on this subject may in?, 
.made as a preliminary to the discussion ol: special 
points. In the first place, unless there is some real 
necessity, the use o£ alternative, and still more of in- 
consistent, allegations, besides leading to waste of time 
and adding to the expense of litigation, looks weak. 
It is apt to suggest that the plaintiff or defendant, 
as the case may be, is not sure of his ground and is 
merely striking blindly in the hope that some blow 
will get home. Secondly, if, as may be the case, a 
party finds it advisable to have recourse to this expe- 
dient, he must plead each ground of attack or of 
defence and the material facts on which it is based 
separately and distinctly. He must not throw a 
confused mass of facts at his opponent’s head and 
leave the latter to guess the uses to which they will 
be put at the trial. ‘‘ Either party to litigation Jiiay 
in a ])roper case include in his pleading two or more 
inconsistent sets 'of material facts and claim relief 
thereunder in the alternative ,* but whe.never such 
alternative cases are alleged the facts belonging- to 
them rtispectively should not be mixed 'ap ; but siiouM 
be stated separately so as to show on what facts each 
alternative relief is claimed ” : Official Jiaceicer of 
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Benijal Y. Bldya Snndari, Dasi^ 24 C. W. K"., 145, 
The passage (.luoted reproduees in substance the 
remarks of Thesiger, L. J., in Davy v. (xarrett^ 7 Ch. 
D, at p. 489. 

Illustrations. 

1. The plainiiiff sued to have certain transfers made by faig. 
mother, an old lady named Khaja Boo, sat aside and pleaded as 
follows: — 

“ At the date of the execution of the said document the said 
Khaja Boo was suffering from iUmentia and was not in a fit state 
of mind to execute contracts or to manage her affairs, ■ and up 
to the month of July, 1908 the defendant was residing with the 
said Khaja Boo, who was entirely under his dominion and con* 
trol and the defendant was well aware of the mental condition 
of the said Khaja Boo." 

On appeal to the Privy Council the Court said that, notwith- 
standing the statement that Khaja Boo was enti^•e^y under “ the 
dominion and control," of the defendant, this paragraph only 
amounted to an averment of unsonndness of mind ; and that, 
if the plaintiff had w-antad to make an alternative ease of *undae 
influence, he ought to have pleaded that separately ; Ismail 
Mussajee v. Ilafs: Boo, 1. L. R., 33 Cal., 773. 

2. If a plaintiff pleads fraud and fraud only, and does not 
ask for relief on any other ground, and fails to prove fraud, it 
is not open to him to pick out from the allegations in the plaint 
certain facts which might, if not pleaded as prooffs of fraud, have 
entitled Jhim to ask for relief on another ground ; because " a 
defendant is not bound to do more than answer the ease in tha 
mode in which it is put forward”: Bajendra Kimor Bosr y, 
Gitnrjaram Koyal, 1, L. R., 37 Cal., 856. 
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Various eases occur in which questions ol; this 
kind may arise and it is better, for the sake of clc,ii,rn.e,ss 
to discuss them separately. , 

I. A party may be in a position to say, ‘‘ I tun 
entitled to succeed on two or more distinct ,i>‘roun(iH 
which are perfectly consistent with each other, so tliat, 
in proving one, I do not disprove the other.” In 
such a case it is clearly permissible to plead in the 
alternative. 

niustmtions. ■. 

1. In a suit to enforce an alleged right of pre-emption a 
plaintiff could, if the facts permitted, rely on three alternatives, 
«w., that he was entitled to pre-empt (a) under Mohammedan Law 
and (b) by custom and (r) under a contract embodied in the 
Wajib*ul-arz : Ghadami Lai y. Muhammad BaJcsh, I, I'j. B,, 1 All., 
563 ; Mttra<i6 AU v. Abdul Hakim., 1. L. R., 1 All., 567. 

2. In a recant suit to restrain the defendant from interfer- 

ing with an easement to discharge water from the plaintiff's 
on to^the defendant's land, the plaintiff lost his case in the 
Allahabad High Court because he had omitted to ’dead alter-- 
natively that his laud was on a higher level than the defendant’s 
and that the latter was interfering with his right to discharge 
surface water on to the defendant's land; see the Easements Act, 
S. 7, ill. (i). * 

3. A plaintiff suing for a declaration that a mortgage bond 
was void could plead (ct) that the document was forged and (I'O 
that there was no consideration for it, because the fact ol; for- 
gery would be perfectly consistent with the fact that the 
forger did not give consideration, and the fact the plaintiff 
got nothing from the defendant would be quite consistent with 
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the fact that the plaintiff did not mortgage his property to his 
defendant. In Jino y. Mamni I. L. R., -18 All., 125, similar 
averments were allowed, though the court, on the peculiar facts 
of the case, thought them inconsistent, 

IL A plamtiffi may say, consistently enough. 

I believe I am entitled to this relict* and on tliis 
groiind, but, even it the court decides that my proof 
rails short of my whole case, still I am entitled to 
some relief though my rights may not be exactly 
what I think they are.” 

Illustrations. 

1. A plaintiff may say (1 )“ I am owner of this land and 
the defendant is interfering with my possession (2) Even if 
I atii not owner and the defendant is, I have an easement over 
the land and the acts of the defendant amount to an inteifference 
with my easement Narmclra Nath Barari v- Mho]i Cluircm 
C'hattopadliya, 1. L, R., 34 Cal., 51, Dharamdas v. lianchhodji, 
I. L. R., 46 Bom., 200. 

2. A plaintiff claiming land from a defendant could plead 
(1) that a certain doeumeut was a forgery and the defendant 
could not take under it (2) that if the doeumont was genvikie 
the defendant was entitled only to 2/3rds and that the plaintiff 
was entitled to the remainder of the land : Mohendra Nath v. 
Kali Froiihud, 1. L. L., 30 Cal., at p. 278. 

3. A member of a Hinda family may sue either for a share 
under a partition which he believes to have been made or 
alternatively for a decree for partition : Ningappa v. Shivapjja, 
.1.1. R.. 19 Bom., 323. 


80 PLEADING IN THE ALTERN^^TIVB [ohai'. 


HI. A piaiiitiffi may say, “ I am not certain whar 
the defendant’s case will be, but I am ready to metvt; 
him on any ground he chooses.” 

IllmtraMoii. 

A plaintiff in ejectment could plead that the defendant was 
his tenant and ask for a decree in ejectment for non-payment of 
rent, etc., and plead alternatively that, if there was no tenancy, 
the defendant was a trespasser and ask for a decree in eject- 
ment on the title, etc.; but if he does this he must plead his title : 
Zakshmibai v. Hart, 9 Bom- H. (1. R., 1. 

IV. A litigant may put his case in this ATay : — ■ 
‘‘ With ray pi’esent knowledge of the facts I cannot 
be sure which of two views is the riglit one but I say 
that one or other of tAVO things happentul, and, Avhicli' 
ever it may turn out to he, I am entitled to judg* 
ment in iny favour,” 

In a Avell-knoAvn case, In re Morgan, M) Oil. D, 
492, Lord Justice Lindley sympatlicticahv' (ixphiiued 
the difficulty of a litigant who finds iumself in such 
a predi(.;ament. His Lordship said “ Now :i lAcrsoii 
may roly on one set of facts if he c{i.u su<;ce(‘d in 
proving tliem and he may rely upon another se.t of 
facts if lie can succeed in proAung tlieju : a.nd it appea!,*- 
to me to be far too strict a c()n.struc,ti.o;n rjf tj.iis orde.r "* 
(Order XIK, Rule 4, which, is the, siime n.s l h’da'v* 
VI, Rule 2 of the Code of Civil Proc(^dure) tn sa\ 
that he must make up his mind on Avlileh particular 



line he will put his case, when perhaps he is verj 
mnch ill the dark.” In that case the executors of a 
wife had sued the executor of her husband to recover 
£6,000 alleged to have been received by the husband 
as trustee for the wife for her separate use. The 
defendant put in the following pleas : — (l) a denial 
that the husband had ever received the money, (2) 
a denial that he had had received it as a trustee for, or 
had promised to repay it to, the wife, (d) ‘‘ alterna- 
tively ” that, if he had received it, he had repaid it 
to the wife, (4) “ alt ernativiely ” that, if he had 
received it, the wife had authorised him to retain it 
as a gift from her, (5) “ alternatively ” that, if he had 
received it, the wife had agreed that he should retain 
it in part payment of rents which were due to him, 
but which she had received and retained, i. e., accord 
and satisfaction,” (6) “ alternatively” that, if he had 
received it, the wife was at, the time of her death 
indebted to the husband and her estate was still 
indebted to his for a sum equal to the plaintiff’s claim, 
which sum the defendant was willing to set off. The 
particulars of the wife’s alleged indebtedness were 
given in the counterclaim, (7) a plea of limitation 
and (8) another of laches and delay. Finally, in the 
event of the defendant being successful upon any 
plea other than the 6th, i e., set off, the defendant 
counterclaimed for the sum named in that plea and 
A— 6.'- 
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gave particulars o£ the items comprising it. flic 

plaintiff objected to the combiuation o£ the brd, «h, 

5th and 6th pleas, i. “repayment, gitt 

“accord and satisfaction,” and “set oft, —but on 

to those four— as embarrassing, and the Com- 
Appeal, Lindley and Bowen, L. J J., ^ gave the de cn. - 
ant the option o£ either amending his plea mg oi- o ; 
.riving particulars o£ the four pleas in question within 

fourteen days after getting discovery of documents 

from the plaintiff. There is a passage in the 3 adg- 
ment of Lindley, L. J., 'which shows that he did not 
think that alternative pleas of payment and of set- 
off would bo embarrassing ; and, from the choio) left 
to the defendant of giving iiartieulars of all the 
pleas it is clear that the court tliouglit that ttiey 
could all be used as alternatives if the d fendant gave 
Iiartieulars of tlio transactions upon which they were 
founded, i. if they "ere not mere efforts of the 
defendant’s imagination. 


Illustrations, 

3., 1£ a plaiutiffi cannot be sure which oil two defendants is 


I IE a plamiux cauuwu uo OU.1VI - 

liable to hi..., ho miy certaialy make alternative oasoa apimst 
each oS then., thus ho can suu doEoudaut A tor bceaeh of a 
oontraet of s,alo luade by tho pliliutiH with doEoudaiii U aud 
allege that B made tho oontraet as agont for .1 ; and ho can 
alteroatively sao B for breach o£ warranty of authority to make 
theeontraolou A's behalf. This is a case iu which it is very 
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desirable to su<3 in the alternative* because a decision in a- 
suit against the principal alone that the agent had exceeded 
his authority would not estop the agent, if he were sued separate- 
ly, from proving that his authority bad not been restricted in 
the way allege 1 by hia principal (the defendant on the fii'st 
suit). , 

2. A plaintiff can sue on the eoatraet in a bond given to 
secure a loan and alternatively on the original consideration^ 
i. c., to recover “ money lent to the defendant,” a promise to 
repay being implied. 

3. A party might plead (1) that he never signed a document 
at ail, e, e., forgery, or alternatively, (2) that, if he did sign it, 
he did so without negligence and under the mistaken belief that 
it was a document of a totally diffei-ent natirre, see Lewis y, Glay ; 
77 L. T., 653, where a young man was induced to sign a joint 
and several promissory note under the belief that he was wit- 
nessing the signature of the other promisor, the latter having 
covered the rest of the paper and told Clay that the document 
was one relating to his private family affairs. The judgment in 
lyyappa v. Bamalalcsh mamma, I, L. ii., 13 Mad., 549, seems to be 
against this, but the report does not show clearly whether the 
plaintiff’s case was that she was completely deceived concerning 
the nature of the document which she' was signing (Mistake) or 
whether her case was that she signed the document knowing its 
nature, i. e., that it was a “sale-deed,” but being fraudulently 
misled concerning its exact effect or the necessity for executing 
it (Fraud). In the former case the plaintiff might not be sure 
whether she had signed the doeumeut or not ; in the latter, she 
could not be in doubt. 

4. A son suing to sot aside a deed of gift by his mother to 
the defendant could plead ( 1) that-at the date of the deed his 
mother was of uusound mind and the defendant knew it, (2) 
alternatively that the defendant procured the execution of the 
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deed by undue influenee. Their Lordshipe of the Pri’’ Council 
do not, one guthers, see enythiug wr^on. m th.s, see 

Mussajec V. Hr/s Boo, T. L. R.. 33 Cal., / /3. 

The evidence on each issue would to some extent corroborele 
that on the other ; since a poison of weak m.nd is east ly mllu- 
enced, and the fact that a person is easily mflueneocl ,s some 

evidence that he is oE weak intellect. 

6. Children suing to set aside an alleged deed of gift by 
their father to a more remote relative could, it is subm, tied, 
take up the following position Our parent was at the 

date when he exceuted this document under the influence of 
the defendant. We believe that the defendant forged th.s deed, 
but even if he did not, we cao show that he had, and exeioisod, 

such domination over our father that the deed ought to be set 
aside on the ground of nmlne inflnenoo ”. 

Here the alternative allegations would weaken each other. It 
the defendant had so much influence, why should he have 

resorted to tho dangerous expedient of forgery, especially when 

the deed, even if the forgery were not detooted, could still be 
challenged on the ground of undue influence ? If the defendant 
did forgo the doomuent, then he cannot have had much laith 

in hisi power over the plaiutifE’s father. 

V. May a ])laiiit:ire put in two or more inconsifi- 
tent pleas when the truth must inevitably be known 
to Mm ? d. ff., would it be permissible for a plaintifE 
in a suit to have a deed set aside to plead (1) that ho 
never sii?ned it at all,i. that his alleged signature 
was forged and (2) that he signed the deed under 
undue influence exercised over him by the. dehindaut ? 
There can be no doubt that it would be exceedingly 
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fooiisli to do so 5 but ought a court to force a plamtiff 
to elect which allegation should be struck out ? A bench 
oi: tiie Allahabad High Court said, “ no,” in Jino v. 
Manon^ I. L. R., 18 All., 125, on the ground that the 
court is not bound to prevent a plaintiff from prejudic- 
ing liis own case, though it ought to see that he does 
not embarrass the defendant. [In the example taken, 
the defendant would not be embarrassed at all ,* 
because he could quite logically deny both aver- 
ments : — ‘‘ You did sign the deed and you signed 
it without any pressure being put on you.”] 
The opposite view was taken by the Madras High 
Court in lyyappa v. Ramalakshamma^ I. L. R., 
13 Mad.j 549. The two courts differed concerning 
the effect of the Privy Councirs decision in 
Mahomed Buksh Khan v. Hosseini Bibi^ L L. R., 15 
Gal., 684*5 L.' R. 15 1. A., 81, where the original 
plaintiff had in her plaint pleaded forgery and 
nothing else and the trial court, after her, death, 
at the instance of her snccessors framed and 
tried an issue whether the deed in dispute 
had been executed under undue influence or not. 
The Privy Council said that this issue ought not to 
have been admitted since it was “ absolutely inconsis- 
tent with the case made by the plaintiff.” But this 
only a mounts to a statement that a court ought not 
The liead-uote in this report of the case iniBcepreseate the facta. 
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to frame an issue which is inconsistent witli the 
pleadings, especially when the issue is suggested liy a 
substituted party whose knowledge of the facts can- 
not be as intimate as the person in whose shocis lie 
stands and who not only did not put forward such a 
case ; but, inferentially, said that it was untrue. It is 
quite another thing to say that it is the duty of a 
court to save a plaintiff from himself by forcing liim 
contradiction which can only have the 
of prejudicing, if not of ruining, his case. It, 
therefore, submitted that, as far as inconsistency is 
concerned, a party may contradict himself in his 
pleading as much as he pleases, as long as the facts on 
which every alternative is based are definitely stated 
and it is possible for the other party to deny all the 
without bemg forced into an inconsistency, 
use of inconsistent allegations is, however, 
more easy for a defendant than for a plaintiff to- 
The latter ought to know his case and be 
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GH AFTER VI. 

The Plaint or Statement of Claim. 

The Civil Procedure Code prescribes in Order 
Rule 1, the particulars which the plaint must coatain, 
and every pleader should know these by heart. They 
are the frame work into which Ms statement of the 
case has to be fitted. They may be classified under 
three heads. 

A 

Those which disclose the competency of the court 
in winch the suit is brought. 

1. The name of the court. 

2. The name and residence of the plaintiff. 

3. The name and residence of the defendant. 

4. Facts showing the jurisdiction of the court. 

5. The valuation of the subject-matter. 

B 

6. The facts constituting the cause of action. 

7. Any special status of both plaintiff and defend- 
ant, where, for example, either is a minor, or of 
unsound mind. 

8. The date when the cause of action first arose. 

■ ■ c ■ 

9. The relief claimed. 

10. A clear statement of any amount which the 
plaintiff allows to be set-off against Ms claim, or of 
any portion of his claim which he has reliiitxnished. 
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In the first place the pleader should be carei’ui 
to state the nature o£ the plaintiff’s interest in 
every case in which he sues in a representative 
character. This is of the utmost importance whe.rc 
the plaintiff sues as a member of the public, fur 
example, in assertion of a public right to a road, or 
well, or any water, whether alleged to belong to the 
inhabitants of a molictlla^ or of a township, or to tlie 
public at large. It is also of special importance in 
all cases in which the plaintiff is suing as a member 
of some religious body, on behalf of himself and other 
members, in respect of some alleged breach of trust. 
It is frequently of fundamental importance to ascer- 
tain whether the plaintiff’s suit really relates to a 
public, or to a private trust. The cletermmatlori of 
the question whether a trust is hi fact a pul)lic, or 
a private one, is in itself often one of difficulty. 
But there should never be room in the plaint for 
doubt as to the character in which the suit is brouglit, 
or as to tlie nature of the trust in respect of wliich 
the plaintiff is suing. A suit relating to a public 
trust brought under section 92 of the Code of Civil 
Procedure, must either be instituted by the Advocate- 
General, or in Provhices where there is no such official 
by the Legal Itemembrancer, or other person j,)erform- 
iiig the official duties of the Advoeate-Geueral, or Gse 
by two or more persons having an interest in the trust, 
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wiio have obtamed the consent in writing of the 
Advocate-General, or Legal Remembrancer, as the 
case may be. Order VII, rule 4, requires the plaintiff 
to “ show not only that he has an actual existing 
interest in the subject-matter, but that he has taken 
the steps necessary to enable him to institute a suit 
Goucerning it.” The plaint must, therefore, state that 
the consent in writing has been obtained, and must 
give the date and substance thereof. 

Turning next to the question of the proper parties 
to a suit, the plaintiff’s pleader must, of course, as 
one of his earliest preliminary tasks, make up his 
mind as to who the proper parties are. This decision 
may be vital to the success of the suit, and a mistake 
will certainly embarrass and delay the trial of the 
suit, even if it does not altogether destroy the plain- 
tiff’s chances of siiccess. There are, perhaps, few 
branches of the art of pleading which are more im- 
portant than this, and in which a sound knowledge 
of law, and a “right judgment ” in all things, are 
more essential, for the reasons just given. It is of 
exceptional importance in India for two reasons 
peculiar to the country. The large number of 
persons who have to be joined, on account of the 
joint family system amongst Hindus, the fractional 
division of property amongst Mahomedans, and 
the astouncling prolongation and complication of 
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mortgage transactions, which seem to be characteristic 
of, and inseparable from, Indian social life, creates 
problems about joinder in a large proportion of suits, 
and in a smaller quantity involves knotty questions. 
Secondly, the tempting and sometimes invaluable 
solution, when the pleader is in serious doubt as to 
whom to join, of bringing separate suits in respect 
of the same subject-matter against different persons, 
and then having them consolidated and heard as one, 
is rendered difficult in the lower courts by what seems 
to us the unfortunate omission from the Code of any 
express provision for consolidation. But in any case, 
the decision which has to be made about the proper 
joinder of parties, frequently involves the decision of 
some point of substantive law, and the many poiiiit.s 
which have arisen under Order I, and. particularly 
under Rule 1 of that Order, seem to be worthy of 
separate treatment. The general rules as to wliat 
parties shall be j<ffned are to be fouiui in Order I, a,nd 
the pleadtir should make a regular practice of studying 
these rules, and of deciding liow they apply to tlie 
facts of his own case, before he comes to a final 
decision, and starts upon his draft. In niany cases 
the task will he simple and strn,ight£(,)rward, but he 
should never allow himself, from a feeling of over-con- 
fidence, to neglect this piece of advice, but should rather 
cultivate the practice until it becomes an absolute habit. 
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Rule 8 of Order I should be carefully studied m all cases 
iu which numerous persons having the same interest 
in one. suit desire to sue, or to defend. A familiar 
instance of this sort of thing, which is analogous to 
a suit under section 92 of the Code in relation to a 
public trust, dealt with above, occurs wdien the 
members of a community are beneficiaries in the 
enjoyment of some right in the nature of a, private 
trust. For example, the members of a religious body 
in a particular locality may possess a wmll which 
belongs to them in common as such members, to the 
exclusion of all non-members, and a dispute may 
arise between the members, and the general public, or 
between factions of the body itself. It would be 
obviously cumbrous, and inconvenient, and where an 
internal dispute prevailed it would be impossible, 
that every individual beneficiary should join as a 
plaintiff. Order I, Rule 8, provides for what is some- 
times called a “ representation order.” To enable 
this procedure to be adopted, a judicial order of the 
court is necessary. One person is enough, unless 
tlierc are practical reasons of convenience amongst 
the beneficiaries themselves for choosing more. The 
one or more persons may, of course, sue in their 
individual capacity in respect of any right which gives 
them a cause of action. The only consequence is that 
their suit never acquires a representative capacity. 
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riie rule creates no right, and only deals with pro- 
cedure. It seems superfluous to dwell upon this, but 
there is no end to the ingenuity which wdll seek to 
raise objections to any rule of procedure, or, indeed, 
of anything else, and there are reported cases on the 
point. The rule does not give a cause of action. 
But where its procedure is adopted, the result of the 
suit binds those persons on behalf of whom, or for 
the benefit of whom, it has been brought, or defended. 
The application for permission ought to be made 
before the suit is instituted, and the result of the 
application and the capacity in which the plaintiff sues 
must, as already explained, be set out in the plaint. 
It was at one time held that, unless the permission 
were obtained before the suit was brought, the suit 
ought to be dismissed. But the better opinion is 
that the defect may be cured at any time. Tins 
seems reasonable, as the important, almost the only, 
object is that the persons interested shall be affected 
and bound by the decree, ju*st as though they were 
parties. In effect, they are parties, because tliey are 
represented and have consented to it. This result is 
achien^ed by the court giving notice of the institution 
of the suit to all persons concerned, at the plaintiff’s 
expense. The plaintiff should, however, see to it 
that the notices have been given, and have reached 
the parties. The duty of giving notice being thrown 
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oil the court, the plaintiff is apt to relax his efforts, 
and to neglect to satisfy himself, with the result that 
subsequent trouble arises from pettifogging disjuiteB 
as to whether personal service has been effected by 
the court. This seems inevitable in India where 
many duties more appropriately carried out by 
the party interested are assigned to the Court. 
But unless notice has been served, no one whom it 
has not reached can be bound ; the object of the notice 
is for the very purpose of enabling every one whom 
the proposed plaintiff wishes to represent to apply to 
the court to be allowed to come in, and be made a 
party, so that he may be heard to support or to 
object to, if he so desires, the claim made in the suit. 
This is a natural, and inalienable, right of every 
member of a community who is entitled to some 
interest enjoyed in common with the general body 
of such commuuity, especially when snch right has 
been threatened, or is being used by the proposed 
plaintiff and his friends, for some purpose of their own. 

It is hardly necessary to observe that, in this 
matter of parties, as in almost every matter of litiga- 
tion, where the object is to decide the right, to end 
the wrong, and to make an order finally determining 
the rights of the parties, the court has full power, 
if properly moved for the purpose, of correcting any 
mistake, and of allowing amendments, to repair 
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omissions and remove errors, on proper terms iiicIiKL 
iiig; the payment of costs by the party originally ia 
fault.* Full provision for this is made in Rule 10 of 
Order L .But the existence of such provision, instead 
of inducing carelessness due to the confident hope 
that its consequences can be overcome, ought to make 
the pleader exceptionally careful. Not merely because 
it is a cause of shame to have to come before the Court, 
in the presence of botli parties, to repair something 
which is due to his own slovenly work ; but because 
the fundamental idea of pleading is that the suit 
should be clearly, accurately, and fully framed from 
its inception. The Court does not sit as a disciplinary 
tribunal to deprive parties of their rights because they 
have made mistakes. But it does insist that the 
rules which have been made for the guidance of the 
pleader shall be strictly carried out, and that no 
mistake shall be subsequently corrected, except with 
its permission, in the presence of the parties, and on 
tlie application and at the expense of the guilty ]){i,rty. 
The questio.n of penalties for mistakes, and negligence, 
will be discussed in more detail in the chapter on the 
“ Duties of Parties.” 

ine facts constituting the cause of action should 
be clearly and methodically arranged. A phfint, if 
yjropc.rly drawn, should resemble the synopsis of a 
tragedy, that is to say, it should state in a way which 
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will be easily iiitelligible to a reader wbo has no 
previous acvpaintance with the case all the facts — and 
onl}’’ the facts- — which, assuming that the pleader’s view 
of the law is correct, will inevitably, if those facts are 
proved and if no additional facts are proved by the 
defendant, lead to the catastrophe which (the 
plaintiff hopes) awaits the defendant. In other 
‘ words the plaint should be such that, if all the facts 
alleged in it were proved, and if nothing more were 
proved, the Judge would, under the law which 
applies — or which (if the point raised by the case is 
a new one) the pleader thinks ought to apply — ^to 
the case, be wrong in his law if he did not give a 
decree for the plaintiff. Therefore : — 

1. The plaint ought to be as intelligible as 
possible to one who has no previous acquaintance 
with the facts. In the first place it is desirable to 
state wdio the parties are ; and when any other per- 
son is mentioned it is equally desirable to show who 
he was or is, and what he had or has to do with the 
story. These explanatory statements, or matters 
of inducement ” as they are called by Eiigfisli lawyers, 
ought to be as short as is consistent with clearness. 
When there are, as there usually are in cases in which 
the property of a Hindu or of a Muhammedan is in 
dispute, a large number of defendants it is iisiiful 
to state how they are connected with each otlier and 
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■with the person whose property is claimed. After 
the characters o£ the drama have been stated, the 
next thing is to summarise the plot. Events should 
be stated as far as possible in chronological order 
with dates ; and, if the pleader cannot give exact 
dates, he should at least take care to make it clear 
whether one event happened before or after another. 
Places and things should be indicated or described 
with reasonable precision ; and facts, unless closely 
connected together, should be stated in separate 
paragraphs, so that the pleader — and the defendant’s 
pleader— can refer to ‘‘the facts stated in paragraph 

” without having to particularise further. 

Persons' should always be called by the same name. 
It is a mistake to call the same person -first “ Lala 
Qadir Shah ”, then “ the said Lala Sahib ” and -finally 
“ the plaintiff’s father.” 

Let the pleader banish from his mind his own 
knowledge of the facts and then read the plaint 
through, asking himself if it conveys a clear and 
distinct idea of his case. 

IL The plaint should state all the material facts 
of the plaintiff’s case or alternative cases. The ques- 
tion, what facts are material, has been aheady 
discussed. Having made up his mind about the 
rule of law which applies, or which he thinks ought 
to apply, to the case, let the pleader read his plaint 
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again and ask himself if the judge would be bounds 
on that view of the law, to decide in favour of the 
plaintiff, if the facts alleged in tlie plaint and no 
additional facts were established. 

ill. There ought not to be any superfluous aver- 
ment ; so let the pleader asli himself if the judge 
could decide in the plaintiff’s favour even if some of 
the allegations of fact in the plaint were not proved. 
If so, these allegations should be omitted, unless they 
are required to explain or to show the connection 
between other statements, or unless the plaintiff has 
made alternative cases based on different facts. 

IV. Every fact should be stated in such a way as 
to force the defendant either to admit or to deny it. 
A defendant is forbidden to plead evasively ; but that 
is no reason why the plaintiff’s pleader should give 
him an excuse for doing so. Therefore, in pleading a 
pedigree or in tracing a title, every step in the descent 
or in the devolution of the title should be stated as a 
separate and independent fact. 

V. The plaint need not anticipate the “ written 
statement of defence”. It must be admitted that 
in India, where a reply cannot be delivered without 
leave, a pleader is greatly tempted to plead his an- 
swcr to facts which he thinks will be put forward by 
the defendant ; and that in one case, under Order VII , 

A— 7 
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Rule 6, the plaintiff is required to do so ; but, even 
so, it is far better for the plaintiff not to “ jump 
before he comes to the stile.” Let him wait till lie 
knows what the defence is, and then, if he thinks it 
is necessary, get leave to put in a reply. 

VI. If the plaintiff wishes to put his case on ^ 
alternative grounds, he must plead all of them in 
the plaint. He must not put his case in his reply on 
any grounds which are not expressly advanced in his 
plaint. To do so would amount to a “ departure in 
pleadmg,” which, is forbidden by Order VI, Rule 7. 

Where, under number 9 of the items given on 
page 87 the relief claimed involves a detailed description 
of land houses, buildings and the Hke, these should be 
placed in a schedule, or appendix, to the pleadmg, at 
the foot thereof, with a reference to such schedule, or 
appendix, in the body of the claim for relief. The 
importance of ascertaining all particulars, especially 
in the case of houses and land, so as to show the area, 
and boundaries, and to make identification simple, 
before you start, and of stating them in unmistak- 
able terms, cannot be too strongly enforced. If this 
is not done mistakes and misunderstandings arc 
certain to arise. Such mistakes are liable to be over- 
looked in the discussion of weiglitier matters at tiie 
hearing, and so they creep into the decree. Mistakc^s 
of this kind willj in every ease, invpive an application 
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for ail amendment o£ the decree, causing, in most 
cases, much trouble and difficulty, and in some 
instances miscarriage of justice. An accidental 
omission in the plaint, due to lack of sufficient care 
in the initial preparation of the schedule, maybe 
4 held in some cases to amount to a relinquishment 
of that part of the case. An attempt to repair the 
omission after the trial by an application to amend 
may be rejected, or if allowed, ma}^ invohm a partial 
re-hearing, if the plaintiff’s right to the portion 
omitted is seriously disputed, the whole cost of which 
ought to be borne in any event by the plaintiff. An 
excessive claim ought equally to be avoided. It may 
be the fault of the defendant if attention is not drawn 
to it at the hearing, in order to have it finally 
disposed of, but where its inclusion has been hoyia fide 
over-looked, so that the parties have to be brought 
again before the court on an application to amend, 
there is always the possibility that the plaintiff may 
be charged and convicted of having wdlfully claimed 
too much in the hope of recovering, * without the 
excess being noticed, a decree for more than he is 
entitled to, and where this is established against him 
the court will have absolute discretion to penalize him 
in costs, or to deprive him of the costs of the suit. 

The duty of specifying the amount of any money 
claim, and a description of the immovable property 
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sufficient to enable it to be identified, is definitely 
prescribed by Order VII which deals with plaints. 
The necessity for doing so is obvious. As a matter 
of business, no sensible pleader would neglect to do 
it, and a pleader ought to be a man of business, for 
no man without a sense of business can hope to ^ 
do much as a lawyer. A tradesman might as well 
send a letter to a customer demanding payment of 
his bill, without either enclosing the account, or 
stating the amount due, as a pleader send out a 
plaint without a clear specification of the claim. He 
would probably specify the claim with precision, even 
if he had never read the First Schedule to the Code. 
But it is well to remember that a mandate on the 
subject is contained in Rules 'i and 3 of Order VII. 

The pleader should, in every case where it is 
possible, irrespective of any other view, protect his 
client against the possible consequences of his foolish 
roguery, by suing in the alternative on the original 
consideration, of any express contract, bond, or 
promissory note upon which a claim is being made. 
This injunction is really elementary and obvious. 
And yet in a country like India, in which certain 
classes of society are reckless about manufacturing 
documents and parol evidence to support them, 
bolstering up an honest case with dishonest evidence 
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I beciiuse they fear that the simple truth will not be 
i believed, or because they have accustomed themselves 

' to rega,rd it as d^l■llgcrous, this necessary precaution 

is often neglected. One simple example will suffice. 
If the pleader does not learn the priiieiple from this 
exam-ple, the multiplication of cases will not teach 
it to him. It occurred in a second appeal which is 
: unrepo’rted because it involved a simple question of 

fact. The piaintilf alleged that he had lent Rs. 500 
to the defendant who had executed a sa-rkhat agree- 
ing to repay the principal with interest at Rs. i-8-0 
per cent.' per mensem. Both courts held that the 
sarkhat was a forgery, and dismissed the suit. The 
j second court had expressed a doubt as to whether 

j the plaintiflE’s books could be relied upon. As he 

; was either a forger, or the utterer of a forged 

■document, this is not surprising. But the language 
; used in both courts seemed to indicate that it was 

^ the oj^inion of every one that the plaintiff had 

advanced the money, or some money, and that the 
defendant owed the plaintiff the amount of the loan, 

I whatever it was. As the plaintiff’s case on the 

i wretched forgery broke down, there could be no claim 

for interest or any other matter for which the express 
■ contract in. writing had provided. But a simple loan 

I involves an undertaking by the borrower to repay 

> the amount in every case, and particularly where no 
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express contract to do so is entered into. If the plaint 
had claimed in the alternative the repayment of the 
loan, the Court of Appeal would have been compelled 
to decree the amount of the advance actually made, 
whatever that was. The Court was asked to do so, but 
refused, upon the ground that there was no claim for 
it in the plaint, that the courts below had never been 
asked to decide the question, and that it would not be 
just to allow an amendment of the plaint, even on the 
terms of making the plaintiff pay the whole costs of 
both sides in his unsuccessful suit up to that moment, 
because the defendant had had no notice of the claim, 
and might have been able to meet it by other evidence 
which he bad not called. The probability that the 
claim for the loan was statute-barred would probably 
be, in most cases, another reasoii for refusing an 
amendment. But in any, case it must be a rare thing 
for a court of appeal to allow to an unsuccessful 
appellant an amendment raising a new ground for the 
first time. It would certainly never do so in such a 
simple and common case as a forged sarkhat. llere 
one may say that the plaintiff was a knave, and his 
pleader a fool. The combination is seldom a success. 
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1 he example may be conveniently ilkistrated fjy 
|.>aralle! columns, A showing the proper form of relief, 
Uiis'l B the relief as actually claimed 


The plaintiff claiuia. 


Hence the plaintiff prays for the 
following relief - 


(«) A decree for Ra. 777-8--0, 
principal and interest 
due on the mrhhat^ up to 
the date, of the decree, 
and thereafter interest 
at the court rate iinlii 
payment. 

(l>) In the alternative, repay- 
ment of the amount 
advanced by the plain- 
tiff to the defendant, 


(«) A decree awarding Rs. 
777-8-0, on account of 
principal interest and 
penalty on the sarhhaty 
as per account given 
below, may together 
with the costs of the 
suit and pendente lite 
and future interest be 
passed in favour of the 
plaintiff against the per- 
son and property of the 
defendant. 

1 lie defendant in tliis case was actually* foolish 
enough to deny that, any money was advanced at 
all, biic no issue w^as struck on. tliis question I As to 
this typo of error the reader will find some observa- 
tions in the Chapter “ What to avoid.” 


case 
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CHAPTER VIL 

The Written Statement of Defence. ■ 

iJii<ler Ordcer VlII a defendant ca,n adopt eitinir 
or Ijotli of two methods of answeriog the plaint - 
lui eai'i “traverse,” e., deny, all or any of tin; 
facts alleged in it ; and he can “ cojifess and avoid,” 
that is, he can, while admitting all or any of those 
facts, ])lead additional facts wiiich would constitute a 
defence even if the whole of the fjicts alleged in the 
])laint were proved ; but these two grounds of defence 
must be aUoged, “ as far as may be, separately and 
distinctly.” Order VlII, Rule 7. The o/ms of 
deciding whether the plaint does or does not discl<)se 
a cause of action is cast on the J udge in wliose court 
it is filed : Order VII, Rule 11 ; so there is ho reason 
whp' the defendant should trouble himself to “ object 
in ])oijiit of law,” though there docs not seem to be 
any harm in Ms doing so if he thinks that lu' caii 
thereby make his meaning clearer ; and, of (loorse, if 
the plaintift*, mstead_of tpioting the words of a docn» 
meiit, has pleaded, what he believes to I )c their legal 
effect, the defendant, unless he agrees with the 
plaintiff’s version, ought either to give his own or tc 
plead that he does not admit that the plaintiff’s Inter" 
pretation is correct. Even under the English iTiies, 
which expressly allow any ])arty “to raise by \m 
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pleading any point of law,” it is permissible to raise 
at the trial a point of law wliich lias not been pleaded 
‘provided that all the material facts upon which the 
point depends have been pleaded. 

Little need be said about admitting facts. It is 
easy to do this. The only thing that a pleader need 
bear in mind is that, if he admits a fact, he may 
thereby deprive his client of the opportunity of cross- 
examining witnesses who would otherwise have had 
to be produced to prove it. “ Traversing ” is a 
much more important matter. It is usual to plead 
that the defendant, “ chgs^ ^| ^admit " facts which he 
wishes to force the defendant to prove or about which 
he is in doubt ; and that “ he denies ” any facts 
which he thinks that he can disprove ; but either 
plea will have the effect of putting the facts in ipue. 
It is, however, wrong to plead that the defendant 
“ knows nothing about ” a fact, or that he “ puts the 
plaintiff to strict proof of it.” In one English case 
where the defendant contented himself with “ putting 
the plaintiff to proof of all the facts alleged in his 
statement of claim ” it was held by Fry, J., that 
all the facts were admitted : flams v. Gamble ; L. R., 
7 Ch. Div., 877. Perhaps the courts would not be 
quite so strict now ; but the case stands as a warning 
against carelessness. 
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If a defendant wishes to deny a fact, he must 
not do so evasively but must answer the point of 
substance ”: Order VIII, Rule 4 . In the United 

Provinces the plea, [‘Paragraph is denied” or, 

‘‘ is not admitted,” seems to he consecrated by usage 
and to be construed as a denial of every possible 
combination of the facts alleged ; though this method 
of traversing is not justified by any of the forms in 
appendix A to the Civil Procedure Code which ought 
to be followed “ as nearly as may be ” (see Order VI, 
Rule 3). Bullen and Leake give a form for this 
comprehensive plea of denial “ The defendant 
denies specifically each and every statement of fact 

in paragraph “ or ” “ Except as admitted above ” 

(if the defendant has made admissions) “ the defend- 
ant denies, etc.” ; though the authors add a caution 
that this form should not be used when denying “the 
more important or essential allegations ” in the 
plaint ; and the Court of Appeal in England has in a 
recent ca.se— (xroeo^^ v, Zovat, (1916) \Feekl 7 Notes 
317 — allowed a somewhat similar plea, while charac- 
terising it as “ loose and irregular.” Sucfi a plea can, 
however, be evasive in some cases and ought not 
then to be allowed as it is too narrow. The folio \vd.n'>’ 
is a still more objectionable form of traverse, tliouo-h 
it often appears in written statements filed in the 
courts of the United Provinces: — “Paragraph of 
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the plaint as it stands is not admitted.” The plea 
should state definitely which facts are admitted and 
which are denied. Or, if the defendant’s pleader 
wants to admit the facts, but subject to other addi- 
tional facts which he wants to allege, the proper 
plea would be The defendant admits the facts 

stated in paragraph.. of the plaint but says that 

” (setting out the new facts on which the defend- 
ant relies). _ 

Ehistrations. 

1. When denying the fact of a loan of money the defendant 
ought either to deny “ that the alleged sum or my other sum 

was lent to him by the plaintiff " or else to plead that Rs 

and no more was lent to him by the plaintiff. Order ¥111^ 
Rule 4. 

2. If the plaintiff alleges that on the day of .1924 

the defendant eoatraeted with the plaintiff (to build a bungalow, 

etc.) for the plaintiff for Rs and to complete the work 

within months, a mere denial would be evasive. The 

defendant either ought to deny that be contracted “ as alleged 
in paragraph... of the plaint or uf- all,” or else, after denying that 
he contracted as alleged, ought to plead his own version of the 
contract. 

3. If the plaintiff alleges that the defendant “spoke and 
published ” certain defamatory words about the plaintiff on a 
certain occasion and in the presence of certain people, the 
■correct traverse would be — “The defendant denies that be 

ever spoke or published the words alleged in paragraph of 

tho plaint and denies that the said Words, if spoken or published 
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which the defendant does not admit, referred to the plaintiff/' 
If an allegation is made with divers circumstances, it shall not 
■be suflScient to deny it along with those circumstances. Order 
Vllf, Rule 4. 

4. In a suit against Hindu sons to recover a debt due by their 
deceased father, if the plaintiff alleges that he lent the father A 
certain sum for a certain purpose, a mere denial would not 
do. A complete traverse would be : — ‘‘ The plaintiff did not 

lend the sum alleged or any other sum to the said...,. If the 

said sum was lent at all, which the defendants deny, it was not 
lent for the purposes alleged by the plaintiff,” 

There are three -aseful rules: — (1) If the defend- 
ant wants to deny absolutely that he did a certain 
thing, let him deny that he did it ‘‘ as alleged or at 
all ” (2) If the plaintiff says that the defendant “did 

and let the defendant “ deny that he did 

either or (3) Concentrate on the essential 

point. If A says that he built on B’s land with B’s 
permission, the essential point is the permission — 
“ The defendant newer gave the plaintiff permission 
to build (a house) on the defendant’s land 

It will probably be said that there is no reason 
why a pleader should troul3le himself to be precise as 
long as the courts will allow him to say, “ Paragraph 

is denied ”;but even if an inexperienced pleader 

thinks that, in the end, he had better play for safety 
and use such a plea, he will find that, if he takes the 
trouble to think how he ought to traverse each allega- 
tion and how much he ought to traverse and why^ 
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he will iia<l that he will have a much better knowledge 
o£ his client’s case, and of wTaat a very astute advocate 
used to call the “ working points ” hi it, than he w'ould 
have had if he had contented himself with denying 
everything in the general way stated above without 
giving any thought to the subject. 

The next, point is that a defendant must not 
“plead the general issue.” He may not “deny 
generally the grounds alleged by the plaintiff ; but 
must deal specificaliy with each allegation of fact of 
which he does not admit the truth except damages : ” 
Order YIII, Rule 3 ; and, even in the case of dam- 
ages, if “ special damages ” are claimed, he ought to 
deny the grounds on which they are claimed unless 
the only question is about the amount due on those 
grounds. Here is an outrageous plea of the general 
issue : — •“ The defendant ” (in a suit for pre-emption) 
“ says that under the law set up hy the plamtiff he 
has no right of suit.” A plea that “the defendant 
will contend that, on the facts alleged by the plaintiff, 
he is not entitled to the relief which he claims,” would 
be a harmless — and unnecessary — ^objection in point 
of law ; but the plea stated above ought to be struck, 
out at once as embarrassing- It not only has the 
effect of “ denying generally ” the grounds on which 
the plaintiff bss put his case ; but it would, if allowed 
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to stand, cover all those “ new facts ” which under 
Order VIII, Rule 2, must be pleaded explicitly by the 
defendant. 

The pleading of these new facts under the above- 
mentioned rule is known in English law as confes- 
sion and avoidance.” The defendant for the purpose 
of such a plea confesses or admits the facts alleged 
by the plaintiff and seeks to avoid or nullify their 
legal effect by alleging other facts which would 
constitute a defence even if the plaintiff were to 
succeed in establishing all his allegations. It is 
usual in the United Provinces to put forward such 
facts at the end of the “ written statement ” under 
the heading of “ additional pleas. ” As a mere matter 
of form and for the sake of clearness, it is usually 
better to plead them in answer to the particular para- 
graph in the plaint with which they are directly 
connected, though it must be admitted that, in the 
matter of form, a pleader who has to draw a ‘‘ written 
statement ” is to a great extent at the mercy of the 
plaint ; if it is confused, he cannot marshal his pleas 
in as logical an order as he would otherwise do, 
especially if the plaint repeats itself ; and in such a 
case, or if his plea in confession and avoidance is a 
defence to every cause of action alleged, it is better 
to put it in after he has dealt with all the allegations 
in the plaint. The principal thing is to remember 
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that no /‘ traverse,” however wide, will allow a 
defendant to do more than contradict the plaintiff’s 
evidence about the facts alleged in the plaint and 
give evidence of such other facts as would, under the 
Evidence Act, be relevant to disprove the evidence 
given on behalf of the plaintiff. If the defendant 
wants to shift his ground, he must show where lie 
intends to go. Rule 2 of Order VIII gives six in- 
stances of new facts which must be pleaded namely, 
fraud, limitation, release', payment, performance and 
facts shewing illegality. A few others may be added. 

Illustrations. 

1. If a Hindu widow sues for mainteuauee, a defence that 
she is leadin'? an immoral life must be pleaded : Haji Sahoo 
Sidick V. Ayeshabai ; 1. L. R.., 27 Bom., 485. 

2. An estoppel should be pleaded. It is not evidence which 
contradicts the plaintiff’s case. It is a “ new fact” which dis- 
entitles him to the relief which he seeks, n') matter what he may 
prove. 

3, Privilege (whether absolute or qualified) must be pleaded 
if the defendant in a suit for defamation wants to raise this 
defence. 

4, “ Set-off ” must be pleaded. Order VIII, Rule d, This 
plea can only be used in a suit for the recovery of money. 
It has the effect of a cross-suit so that, if the defendant’s set-off 
exceeds the sum awarded to the plaintiff, he can have judgment 
for the excess, or for the whole, if the plaiutiff's ease fails 
altogether. Only an “ ascertained sum ” can be set-off, i. c., 
a debt or a sum which could be ascertained by arithmetical 
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calculatiion. Unliquidated damages, or any sum which the 
court could not fix without making an estimate, cannot be the 
subject of a set-off, and, of course, the sum set-off must be due 
by the plaintiff in the capacity in which he is suing. In Eng- 
land defendant can counterclaim for unliquidated damages ; 
but in India this cannot be done. The defendant can, however, 
start a, ’eross suit at once and try to persuade the judge to con- 

solidate it with the plaintiff's — a thing which ought to be done 
if the two claims arise out of the same .transaction or are closely 
connected in any other way.® 

5. Any fact which would render a contract void or voidable 
at the option of the defendant ought to be pleaded. 

®The Agra Pre-emption Act., (No. XI of 1922!, S. 18 makes pro- 
vision for consolidating suits where there are rival pre-emptors. 


CHAPTER Vm. 

The Reply 

Under Order X it is the duty of the court, i£ new 
facts have been alleged in the written statement and 
the plaintiff has not delivered a reply dealihg with 
tiiem, to ascertain whether such facts are admitted or 
denied by the plaintiff! The judge’s failure to do this 
in a case which recently came before the High Court 
at Allahabad pm appeal produced the most extraor- 
dinary confusion at the trial. If the plaintiff’s counsel 
«had put in a proper reply, a number of false issues 
would have been avoided, and even if the plaintiff had 
lost his case (which he did) the costs would have been 
much less. 

The provision governing the delivery of a reply 
is contained in Order 8, Rule 9 

Xo pleading subsequent to the written statement 
< 5 £ a defendant, other than by way of defence to a 
set-off, shall be presented except by the leave of 
the Court and upon such terms as the Court thinks 
fit. 

The object aimed at is to prevent superfluous 
pleading, and the prolonged fencing in which pleaders, 
when unrestrained, used to indulge, to the detriment 
of the prompt settlement of issues, to the delay of 
A— 8 
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tha trial, and to the useless expenditure of costs. In 
the majority of cases all that is required of a reply is 
a Gompi’chensive joinder of issue ; that is to say, a 
general denial which puts in issue all the allegations 
and denials made by the defendant. But such a reply 
is superfluous. They are put in issue by the written 
statement. The only cases in which , it is necessary 
for the plaintiff to “plead over” to the defence occur 
where there is some special matter which he is bound 
to introduce and plead in answer to a “ confession 
and avoidance ” by the defendant. It may be that 
the plaintiff has to meet this by another “ confession ® 
and avoidance.” This may occur where the plaintiff 
claims land, a^nd is unaware whether the defendant 
intends to resist the claim by relying upon some special 
rule of inheritance, or whether he means to rely upon 
a will believed to have been made by the common 
ancestor. Following the well-known precept not to 
leap before you come to the stile, a prudent pleader 
would never dream of attacking the will in advance, 
before the defendant has set it up in defence. 
Unfortunately, this is often done out of over-anxiety, 
and ignorance of the true office of a reply. The 
pleader ought to wait until the will is pleaded, and 
then apply for leave to deliver a reply alleging that 
the will is a forgery, or whatever else may be the 
attack to be made upon it. The task of decidino’ 
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when to attack ill advance, and when to . keep your 
forces in reserve to await the attack from the other 
side is, for the most part, simple. On occasions the 
decision to be made is both difficult and important. 
But under the moclern system of pleading in 
the whole responsibility is really tlu’own on the comt. 
The plaintiff can apply to the court for leave, 
leave is refused, the court will certaiuly give leave foi 
the new matter to be pleaded by way of amendment 
to the plaint, and as the costs in India in such 
are small, and the apparent “ rebuff ” to the judgment 
of the pleader involved in the refusal by the court 
of small importance in a system of law where so little 
attention is paid to pleadings, the pleader may take 
a light view of his responsibility in the matter, and go 
to the court for leave to deliver a reply if he 
to do so. No attempt should be made in a 
to add a fresh claim. Indeed, any such attempt 
be doomed to failure, since the court would be bound 
to refuse* leave, and to tell the pleader that if he wants 
to raise new matter he must ameud his plaint, because 
Order VI, Rule 7, expressly prohibits any ‘‘departure 
in pleading ” — “ No pleading shall except by way 
of amendment raise any new ground of claim or 
contain any allegation of fact inconsistent with the 
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Illustration. 

Sait; to set aside a mortgage of joint family property on the- 
ground that there was no necessity for it. Defence : — There 

was neofisaity for it, namely. Reply:— That necessity may 

have existed but the money could have been borrowed at a 
much lower rate of interest. This would be a departure. The 
plaintiffs first say there was no necessity and then admit that 
there was. The facts alleged in the reply ought to be pleaded 
alternatively in the plaint : — “ If there was any legal necessity 
for raising the money secured by the said mortgage (which 
the plaintiffs do not admit), the rate of interest payable umler 
the said mortgage is excessive. The said money could have been 
borrowed at a much lower rate of interest." 

There do not seem to be many cases coming 
under Hindu or Muhammadan Law in which it would 
be necessary to deliver a reply. One or two o£ them 
may however be taken as examples. 

Illustrations. 

1. Suit against Hindu sous by a creditor of their deceased 
father to recover a debt due by him at the date of his death. 
Unless the plaintiff were very sure of his ground it would be 
foolish for him to allege in his plaint that the money was 
borrowed for and expended upon some particular purpose. He 
would thereby take on himself the burden of proving that the 

money was borrowed for that very purpose and he would not 
be allowed to give evidence to show that it was borrowed for any 
other purpose, however innocent. It would be wiser for 
him to wait and see what the defendants’ case is. If they 
plead “ immoral purposes " they will have to say what the pur- 
pose was, and the plaintiff can, if necssary, deal with that in a 


VIIl] 


THE REPLY 


' 117 : 


Hreply, E. g., if they allege that the debt was incux’red m 
consequence of giving surety for the “ appearance or honesty ” of 
another, the plaintiff could reply that the father received con- 
sideration for doing so. 

2. Suit to set aside a mortgage of her huaband's separate pro- 
perty by a widow when in possession as such. The plaint sets out 
the mortgage and alleges that there was no necessity for it. 
Defence : — The reversioners nearest in inheritance at the time 
of the mortgage consented to it. Reply: — A, B and C 
were nearer (or as near) in inheritance at that time and did 
not consent : or, — the consent of the reversioners mentioned 
in paragraph... of the written statement was obtained by the 

fraudulent representation of (the widow) that whereas 

the truth was that.... and the defendant was, at the time 

when he advanced the money secured by the said mortgage, 
well aware that the said reprepntation had been made to the 
said reversioners and that it was false.” 
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chapter IX. 

Definiteness and Particulars. 

Unless a pleader alleges facts with precision, he 
is certain to commit one, and is likely to coihmit both, 
of two mistakes : — ^he may find that he is pleading 
law and not facts at all, or his statements may be so 
yague as to force the other side to ask for particulars 
and will also produce the impression either that he 
is a yery careless lawyer or that his client has a 
bad case. There are so few decisions on this question 
where Hindu or Muhammedan Law is concerned that 
the following hints may be useful, at any rate to a. 
young practitioner. ^ 

(A) Cases coming under Hindu Law. 

Wherever an alienation, whether for value or not, 
by a person having only a limited power of dealing 
with property is questioned, if the defence of “ legal 
necessity ” or of a belief, after proper inquiry, that 
such necessity existed, or of “pious purposes ” is set 
up, the nature of the necessity or purpose, as the 
case may be, ought to be definitely stated. If it is 
alleged that a mortgage or sale by a father was made 
in order to pay an “ antecedent debt,” the amount 
and nature of that debt, the name of the creditor, and 
the date when it was incurred should be given. If 
Hindu sons, or grandsons, allege that their father, or 


ix] DEFINITENESS AND PARTICULARS 119 

grandfather, incurred a debt for an “ immoral pur“ 
pose ”, they should state definitely -what the purpose 
was and when and to whom the money was paid and 
ill what way it was applied to that purpose. 

Wherever the character of property is material, 
e. g,y that it is separate property ”, or “ gains of 
science ”, or Stridhan, it is not enough to allege simply 
that the property has that character ; for that is a 
conclusion of law. All the material facts which 
impress that character, upon the property should be 
pleaded. Thus in the , case of Stridhan it , may be 
necessary to state (a) the school of law, to which the 
owner was subject, (b) the sources from - which the 
property came to her, and (c) the capacity in which 
she acquired it, whether as maid, as wife, or as widow. 
If the parties are merely disputing about the division 
of property which their ancestor . acquired upon 
partition, the plaintiff need not do more than plead 
that ‘ ‘ the property (described in the schedule) was 
acquired by the said... .....(the ancestor) under a parti- 
tion effected on or about ” (or, “ in the year ”) 

but if the plaintiff is suing for, a , declaration that a 
partition was made or is asking to have it re-opened, 
he ought to plead the agreement by which it was 
effected, its date and the names of the parties to it. 
If he relies on an implied agreement, he can plead 
that “ in or about the year......... the said” (naming 
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the persons then entitled to make a partition) “ enter- 
ed into possession of separate shares of the property 
set oat in the schedule hereto, namely, the said A. 
took the property numbered 1 to 3 in the said sche- 
dule, the said B took, etc., and the said shares were 
thenceforth treated as separate and distinct properties 
and not as the single property of one joint family.” 
This would do, if the property had been divided by 
inetes and bounds ; but if the plaintiff’s case was that, 
though the property had not been physically divided, 
the income or profits -had been divided into fixed 
shares and distributed in that way, and that the sub- 
sequent acts and conduct of the parties showed that 
there was a tacit agreement to treat those shapes as 
separate property, the plaintiff would plead that, 
since the time at which, according to his case, a 
partition was made, the income of the property was 
paid to, and' its expenses or outgoings, such as rent, 
revenue, etc., were ahvays paid by, the persons then 
entitled to effect a partition in fixed proportions 
(which should be stated). If any property had bi-en 
bought since the date of the partition and paid for in 
fixed proportions every circumstance of the purchase 
should be set out ; and all similar allegations upon 
wliich reliance is intended to be placed must be plead- 
ai with particularity. * If one of the parties to the 
alleged partition had died before the date of the suit, 


121 


is] definiteness and particulars 

jjhe plaintif!; would have to give the date of the death, 
and allege that after the death of that party his share 
of the iuGoine and expenditure was paid to or by those 
wlto would, under the rules of Hindu Law, be enti- 
tled to inherit his separate property. Particulars of 
such payments with the names of the recipients would 
have to be given and might be as follows 

Particulars of the acts and conduct relied on as 
evidence of a partition : — 

1 . ’ One- fourth of the revenue of the said property 
was paid in the name of X, the rest was paid in the 
joint names of the three brothers of the said X, namely 
A, B and C. The plaintiff will rely upon receipts 
from the Revenue authorities from January, 1910 to 
July> l'9l9. 

2. Of a sum of Rs. 35,000 recovered on the. ...day 

Ill ^ suit No in which the said X and the said 

A, B and C were plaintiffs, one-fourth was paid to 
the X and the rest to the said A, B, and C jointly, 
on or about the........day of ..19........ 

• 3. The property numbered..,.., in the said sche- 
dule was let' in to Ram Prasad at a monthly rent 

of Rupees ...... 0ue-fourth of the said rent was paid 

By the said Ram Prasad to the said X and the balance 
to the said A, B, and C, jointly. 
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4. In the year the said X, A, B and C pur- 
chased the property numbered ..in the said schedule 

in equal shares for Rs One-fourth of the said suin 

was paid by the said X, and the balance by the said 
A; B and C. 

5. In a suit No brought after the death of the 

said X, by the said A, B and C, the said C sued to 
recover one-fourth of the property then in suit as the 
adopted son and heir of the said X*. 

When pleading an adoption by a widow, the fact 
that she was subject to a school of law under which 
authority to adopt is not necessary, or the authority 
upon which she acted, should be alleged. If the author- 
ity was in writing, particulars of the document ought 
to be given, and if the authority to adopt was verbal, 
the date when, the place where, and the short effect of 
the authority so alleged to have been given ought to 
be stated. A general allegation that all tlie ceremonies 
necessary for an adoption were performed seems to be 
sufficient ; but if the opposite party wishes to question 
the validity of the adoption on the ground that any 
necessary part of the ceremony was omitted, he ought 
to state which part was omitted. That is an illustra- 
tion of the rule that a party is. entitled to know 
the nature of the case which is' going to be 

® See the in Cboiodhry Ganesh Datt v. Musamrnai Jeimch, 
SI Ind. App., 10. 
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set up against him. It would be permissible to 
plead that “ the alleged ceremony never took place 
at all but a denial, “ all the necessary parts of the 
ceremony were not performed,” would be evasive and 
should be struck out by the court. 

(B) Cases coming under Muhammadan Law. 

Muhammadan Law does not (in this particular 
matter) present as many difficulties as Hindu Law* 
Its rules of inheritance seem, it is true, extraordinarily 
complicated to an outsider ; but, in such cases, a 
pleader for the plaintiff need only set out the state 
of the family at the time when the deceased owner died 
and state the proportionate amount of the property 
which his client claims ; the defendant’s pleader can 
then either deny any fact of relationship to the 
deceased which would affect the plaintiff’s rights, or 
allege new facts, or admit the facts and object that 
the plaintiff’s share has been calculated upon a Vrr(3iig 
view of the law. There: are, however,, a few cases 
in which an inexperienced pleader might make a 
a mistake. In the case of a gift, it would not be 

enough to allege that ‘‘the said... made a gift of the 

said property to the plaintiff (or defendant).” That 
would be a conclusion of law (See In re Parton i 45 
L. T., 755, where a plea that “the said,..,.. .made a 
good and valid donatio mortis causa to the defendant” 
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was struck out because the manner in which the 
donatio mortis causa was made should have been 
stated) ; the facts to be pleaded would be (1) the way 
in which the giver’s intention to make the gift 
was manifested — whether verbally and, if so, tlie 
words used, or by a document and, if so, what tiie 
document was, (2) the way in which the donee 
accepted the gift, whether expressly or by conduct, and 
(3) the manner in which, and the time when, posses- 
sion was delivered. If the subject-matter of the gift 
was incorporeal property, the acts relied on as equi- 
valent to delivery should be pleaded ; or if it was a case 
of kiba-bil-iwaz^ the nature or amount of the consi- 
deration, the time when, and the manner in which it 
was given, should be pleaded. 

In cases of divorce, the time vhen and the exact 
manner in which the alleged divorce was effected (z. e., 
the words used) ought to be set out in the pleading. 

In pre-emption suits, if the defendant alleges that 
the plaintiff has omitted to claim all the land which, if 
he had a right to pre-empt as alleged in the plaint, he 
could claim, the written statement should indicate 
clearly the land which the defendant says has been 
omitted from the claim. ■ . 

Apart from cases of the kind mentioned above, 
which are peculiar to India, there are a number of 
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others in TvTiicb the principle is — -or ought to be — the 
same in India as in England, since Order VI, Rule 4, 
merely reproduces the English Order XIX, Rule 6. 
A pleader can look these up for himself in, any 
English book on practice ; only the more usual classes 
of cases are dealt with here : — 

1. If a plaintiff claims, or a defendant sets-off, 
a sum composed of various items, he must set out the 
items in his pleading, or deliver particulars of them 
along with his pleading. 

The date when, the parties to and the manner 
in which (whether verbally or in writing), a contract 
was made should be stated. If a contract is alleged 
to be implied, the conduct from which it is to he 
inferred should be indicated. 

3. The manner in which an actionable claim was 
transferred should be stated, so as to show that the 
provisions of the Transfer of Property Act: were 
observed. 

4. If a party gives credit for a “ lump sum ”, be 
must state the items <x)raposing it. 

5. The grounds upon which “ spedal damage ” 
is claimed, and the basis on w^Mch it is calculated 
must be pleaded. 

6. In, suits for defamation, the exact words must 
be stated in the plaint. If the defendant takes upon 
himself the grave risk of a .“ justification”, which. 
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if it tails, ought greatty' to increase the damages, he 
must, (unless the words clearly refer only to one 
specific fact and all the circumstances are stated), 
give particulars, e. y., if the words were he 
(the plaintiff) cheated A ”, a plea of justification 
should state what acts the plaintiff did which in law 
amounted to cheating. If the words accused the 
plaintiff of “ taking bribes,” the defendant, if he jus- 
tifies, must state the time when, and the person from 
whom each bribe on which he relies was taken and 
the amount of each bribe. Similarly if the defendant 
pleads “ fair comment ” or “ privileged occasion,” 
he must, as the case may be, give particulars of the 
facts on which he was commenting, or the facts which, 
he says, made the occasion privileged. He must also 
remember that there can be no fair comment on facts 
which are themselves untrue.. If the facts are falsely 
stated, then the plea of fair comment must fail. 

7. In suits for false imprisonment, if the defend- 
ant justifies his conduct, the burden of pi’oving 
that he had reasonable and probable cause for acting 
as he did, and that he acted without malice, lies on 
him ; and he will have to give particulars of tlie 
offence which he believed to have been committed by 
the plaintiff, and of his reasonable and probable cause 
for suspicion, but without giv.ing any names, Green v. 
Garhutt, 28 T. L. R., 575. 
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In suits for malicious prosecution the burden of 
proving that the defendant had no reasonable or 
probable oaus.*, and that he acted maliciously, lies on 
the plaintiff. But if the defendant, instead of merely 
refusing' to admit that he acted without reasonable 
and probable cause, pleads affirmatively that he had 
such cause, he must give particulai's. Maas v. Gas 
Light and Coke Co. [1911] 2 K. B., 543, where an 
nterrogatory in very wide terms was disallowed by 
the court of appeal, on the ground (semble) that it 
would have forced the defendant to give the names of 
his witnesses. The distinction between these two 
classes of suits is dealt with iu a note to the precedents 
of plaints for these torts. 

8. In a suit for wrongful dismissal, the defend- 
ant may be in a position to plead that he was en- 
titled to dismiss the plaintiff, without assigning any 
reason for doing so ; but, if he alleges that he had 
good grounds for acting as he did, he must state 
specifically the acts of the plaintiff on which he relies ; 
a general charge ‘‘ that the plaintiff had been guilty 
of serious misconduct,'’ would not be sufficient. 

9. Fraud, or innocent misrepresentation, must be 
pleaded with extreme precision. A. judge ought not 
to take any notice of a vague allegation that a party 
(or liny other person) had been misled, whether inno- 
cently or fraudulently. The date when, the place 
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where, the person to whom the statement was made, 
and the exact statement made, and the respects in 
which it was false and intended to deceive, and that 
it did deceive, mnst all be stated. This has been said 
so often and by so many judges both in India and 
elsewhere that a reference to the latest ruling on the 
Subject, Gauri Shankar v. Musammat Manki Kunwar^ 
(L L. IT, 45, Allahabad 624), ought to suffice. The 
form of an order for particulars of fraud, the duty of 
a judge to make such an order of his own motion if 
fraud is not pleaded with sufficient preciseness, and 
the effect of such an order are all dealt with in the 
judgment of the Chief Justice in that case. It is 
there laid down that if ‘proper particulars are not given, 
the averment should be struck out, and that, if parti- 
calars are given, the party giving them should not be 
allowed to give evidence of any fraudulent act or 
statement which is not included in the particulars. 
If a claim is based exclusively upon an allegation of 
fraud, and particulars are not pleaded, the plaint 
should be rejected unless the plaintiff furnishes paiti- 
culars ; Gunga Narain v. Tilnckram Cliowclhry^ (L. IT, 
15 Ind. App., 119). 

A party may, it is true, say that the thing speaks 
for itself that a particular transaction is so absurd 
or improvident that, when the circumstances in 
whic carried out are taken into account, it 
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ought riot to be allowed to stand. In such a case 
there probably will have been, fraud somewhere ; but 
the case is independent of fraud. If a party alleges 
such a case, he ought to state the circumstances on 
which he relies, e. the state of health of mind, or 
body, or the ignorance etc., of the person who parted 
vfith the property or carried out the transaction which 
is impeached, the fact that he had no competent in* 
dependent advice, and the state of his affaii’s or family 
relations which would show that the transaction was 
either improvident or unnatural etc., in the circnm- 
stances ; see Mahomed Buksh Khati v. Hosseini Bihi^ 
L. R., 15 Ind. App. at p. 92 ; but a party who put for* 
ward a case of this kind could not, unless he had also 
pleaded some definite fraud and given full particulars 
of it, give any evidence of • a specific act of fraud on 
the part of any one. The rules given in this paragraph 
apply also to cases of nndne inflnence, coercion, or any 
other kind of improper influence, and to cases of 
“ mistake.” 

10. “ Mistake ” is 'nsuaOy produced by fraud, 

but the two differ both in kind and inefiEect ; though 
the heading of the plaint in form 34 of the 
Schedule to the Civil' Procedure Code muddles them 
up. The plaint shows a case of misrepresentation, 
as the plaintifF knew quite well what kind of 
agreement ” he was signing and what he was 
* : '■ A--9.. 
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buying, namely a particular plot of land. In a genuine 
instance of mistake a plaintiff may make one of two 
cases, (a) ‘‘ I was misled about the nature of t his docu- 
ment, or about its effect,” e. g., ‘‘I was told it was a 
receipt whereas it is a promissory note,” or, “ I was 

told it only transferred village ...to A, whereas it 

transfers all my land to B.” In such cases the exact 
nature of the representation about the document and 
when, by whom and to whom the representation was 
made, must be stated ; or (b) the plaintiff may say : — 
I don’t remember having signed the document at all 
and I never would have signed it if I had known 
what it was. I am incapable of transacting business 
without assistance ” (here the plaintiff would have 
to allege reasons for his disability) and, if I signed, 
this document at all, I must have done so because I 
believed that it was necessary for the ordinary manage- 
ment of my property or affairs.” Such an averment 
would not leave an opening for the plaintiff to give 
evidence of any s])ecific representation about the nature 
or effect of the document in 'question, and could he 
adopted only by a partj^ to the document. Anyoiui 
claiming under him wmuld have to set up a case of tlie 
first kind, or as in a case of fraud say that the nature 
of the transaction spoke for itself. 

11. Undue influence is^a subtle form of coercion, 
or a kind of fraud ; indeed English La^v classifies the 
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more usual iiistauces o£ it as “ constructive fraud.’’ 
Tiluj fall natiirallv into two separate groups. 

(A) Cases coining under S. Ill of the Indian Evi- 
deuce Act. Here it will only be necessary for a pleader 
(if he is relying entirely on the provisions of the section) 
to plead a ** position of active confidence ” (stating 
how it arose and what it was) between tbc* transferor 
and tile transferee, and allege that the transferee had 
no competent and independent advice ,* but a plea of 
this kind, standing alone,’ will not open the door to 
evidence of specific acts of domination over, or 
pressure put upon, the transferor by the transferee. 
It has been held in many cases in India that in the 
case of transactions with pardaiiaskin women the 
burden of proving that the transaction was fair lies 
on the party setting it up. In addition to the rela> 
tionships given in the Evidence Act as illustrations to 
S. Ill, the following relationships have been held in 
Englisli Law to create a position of active confi- 
dence : — 

(1) . Guardian and ward, and any case in which, 
tor all practical purposes, the relationship of parent 
and ckUd exists. The facts constitutbjg the alleged 
relationship must be pleaded. 

(2) . Principal and agent in transactions con- 

nected with the agency. Indian Contract Act, Secs. 
215 and 216. » 
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(B.) Cases in which, apart from any fiduciary rela- 
tionship, one person has for any reason been able to 
dominate, and has in fact dominated, the will of an- 
other. Here a pleader ought to be cautious. Anyone 
is entitled to offer advice (though it is not always 
wise to do so unasked) ; and anyone may ask for a 
favour ; so that the mere fact that advice— even 
though not disinterested— has been offered, or that a 
request for a favour has been made, does not prove 
undue influence. Proof that a man would not have 
done what he did if no advice had been given , or no 
request made to him, will not suffice. It is necessary 
to allege in the pleading, and to prove at the trial, 
that the influence was such that the man upon whom 
it was exerdsed was for some reason incapable of 
resisting it— that, though he had a judgment of his 
own, he could not exercise it, but was obliged to bow 
to the will of another.® Such a case is quite different 
from that of a man who for some reason, such as illness 
or extreme mental distress, is so feeble in mind or in 
body that he is for the time being incapable of exer- 
cising any independent will at all. In that case no 
influence, however benevolent, wise, or disinterested, 
ought to be exerdsed by anybody to make him dis- 
pose of his property, or enter into a contract ; and it 

® Sea Wingrove Y. Wingrove, 11 P, D., 81 approved %y the 
Privy Ceuncil in Baudaim y. Bichardson (1906) A. C.. 169. 



would only be necessary to plead that because o£ 

(stating the reason) the person in question was iii" 
capable o£ exercising any choice, or forming any judg- 
ment at all. An averment of that kind would only put 
in issue the condition of the person who, (S. p., signed 
the doGument or made the gift ,• the nature of the 
influence to which he was subjected would be imma- 
terial ; but if the pleader means, “ he did not want 
to do it,” and not, “ he could not have done it,” the 
pleading must state definitely the “ how ” and the 
“ why ” and the “ when”, so that the opposite party 
may know the kind of case he has to meet. Order 
Vf, Rule 4, is explicit about particulars of undue in- 
uence and the English rule is the same, though the 
English and Irish practice in Probate (see Salisbury 
Y. N'tigeni, d P. D., 23, and Wallace v. M'Doivell, 
(1920), 2 Ir. R., 194) is different, being based on a 
special rule relating to probate actions whicii does not 
mention undue influence. If the pleader is relying 
on some definite act, some threat, or bullying, or 
if he means that constant importunity was practised 
on a man so weak that he would have done anything 
for the sake of peace, then the pleader must state w^ho 
threatened or urged, how he did it and when he did 
it. If the pleader means that, apart from any one act, 
a man’s mind was so dominated by another’s that he 
would tamely do anything he was told, then the 
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pleader must state, if possible, the cause of that doun- 
nation 5 --™fear, a belief in supernatural powers, or 
whatever it may be — and give particulars of tlie 
instances relied on to prove that domination did in 
face exist, and to show its extent. 

12. Whenever it is alleged that any person was, 
by reason of unsounduess of mind, unfit to make a 
will, or otherwise to deal with his property, or to 
contract, the nature of the insanity or mental defi- 
ciency should be stated in the pleadings, e. g., if it is 
alleged that he was subject to delusions, the nature 
of the delusions should be stated. 

13. In order to bring about an estoppel, the 
words used must liave been “ unamlhguous and 
precise ” (Per Bowen, L. J., in Low v. Bouverie, 
[1891] 3, Ch. 82). The exact words used ought, 
therefore, to be pleaded, or the conduct by whicli the 
party relying on the estoppel was misled, and the 
manner in which, on account of the representations, 
the party misled acted to his detriment. 

14. In suits against trustees for lu’cacli of trust, 
a plaintiff must give particulars of every broach of 
trust which he wishes to px’ove. A specific allegation 
of one act or omission of that kind does not give the 
Court a roving commission to enquire if others have 
been committed — if a plaintiff is not satisfied with the 
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conduct o£ tiic trustees, and liUvS not sufficient matemls- 
to enaijle him to ])ointto definite breaches, his proper 
course is to sue for an account of the trust funds and 
of their managementj and to apply for discovery. 
After seeing the documents, or tlie answers to inter- 
rogations, he can give better particulars. In England, 
the pleader invariably adds, the ])]aintilf will give 
furtliCT particulars after discovery.” 

15. In suits for damages for negligence, acts of 
negligence or of contributory negligence on which a 
party relies should be stated with reasonable precision. 

16. Whenever any relation is to be implied from 
documents, conversations, or circumstances, these 
should be indicated with sufficient accuracy to enable 
the other party to know what they are, e. y., the 
dates of the correspondence or conversations, their 
subject-matter, and the persons between whom they 
passed or took place ; or, if a tenancy is to be implied 
from payment of rent, the dates between which, the 
persons, by whom, and to whom, rent was paid, and 
the amount of the rent paid should be stated. 

17. Under Order VI, Rule 10, “conditions of 
mind ’ ’ may be alleged without stating the facts from 
which they are to be inferred ; but this does not 
absolve a pleader from the obligation to be precise 
about the acts which were done, with a particular 
condition of mind, e. g.^ after alleging that a parti- 
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cular statement was made by A to B on a certa n 
date, it is enough to say it was “made knowing it to 
be falvse (or^ not believing it to be true) and knowing 
that B would act on it, but this is very different from 
alleging that A fraudulently induced B to do a certain 
act without stating in what manner, and when, A 
induced B to do it. 
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chapter X. 

The duty of the Parties. 

The object of this chapter is to explain the prin- 
ciples upon which the preliminary, or inteiTocntory, 
proceedings before trial, ought to be conducted with 
a view to remove from the pleadings all objectionable 
and embarrassiiig matter, to prevent surprise, and to 
clear away the ambiguities and doubts with which 
faulty pleading may have clouded the issues. It 
must be admitted that in most parts of India, 
particularly in the mofussil, the means of effecting 
this object are extremely limited. Very few courts 
in the mofussil possess the machinery, or anything 
approaching to it, such as the Masters’ Chambers 
n the High Court in London, and in some of the 
Presidency towns in India, for doing this work. 
It must be done by the Judge in court, if it is 
done at all, unless he makes special arrangements ; 
and he has no time for it, and probably little experience 
of it. The latter is all-important, for unless the work 
is done efficiently, it is worse than nothing. It only 
multiplies delays, expense, and confusion. The object 
of the 1924 Commission on the Law’s delays in India 
was, amongst other things, to find a remedy for delay 
and prolixity, and it remains to be seen how far the 
conditions, and the money available, will enable sub- 
stantial improvements in this direction to be made. 
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It is often objected that on matters of substantive 
law, the courts in India are too prone to cite 
authorities from the English Reports. The Privy 
Council have several times protested against this 
practice, but has done so, generally speaking, only 
where authorities decided under an English Statute 
have been cited in support of the view taken 
by a court in India of a differently worded Statute. 
But the provisions in the First Schedule to the Civil 
Procedure Code, and in particular those which relate 
to this branch of our subject, are, in the main, taken 
bodily out of the rules of the Supreme Court in 
England. It must be acknowledged that this has 
been done without the provision of the correlative 
machinery which alone can enable those rules to be 
properly worked. None the less, the principles and 
practice established by many years of working and 
of judicial interpretation in England, are clearly 
relevant in the courts in India where the same rules 
are in force. 

The prime consideration in England, contemplatcid 
by these rules, is that the procedure is to be put in 
motion by the parties themselves, and not by the 
Court. The Court lias to adjudicate ; it cannot 
originate. It is only interested judicially when 
appealed to, except in the sense that every true 
lawyer must be interested in seeing that the work 
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of liis 0011 rt is -^vYell done. In the majority of cases, 
a judge ca,n know nothing of a defective pleading 
beror(3 tlie trial, or at any rate before the framing of 
the issues, unless his attention is specially drawn to it. 
It may therefore be said that the failure of the courts, 
generally speaking, to apply these rules of ])raGtice for 
the correction of pleadings, is due to the lack of skill 
amongsl; practitioners, and to their inability to re- 
cognize in others the faults of which they themselves 
are unconsciously guilty. It may be too, that, inas- 
much as a great deal of litigation in India is intended 
to obscure, rather than to elucidate, tliey prefer to 
follow their own methods, and not to draw attention 
to faults committed by others of which they them- 
selves are painfully conscious in their own work, and 
which they prefer to ignore, rather than to encourage 
similar attacks upon their own work on other occa- 
sions when it suits them to be vague, prolix, and 
obscure. It is, in any case, an axiom that unless a 
practitioner lias himself mastered the art of pleading 
lie certainly will not be able to decide when and how- 
to attack with advantage the pleadings of others no 
better than himself. So that the fundamental errors 
become mutual and perennial. The provisions con- 
tained ill the rules are not intended so much for the 
purpose of affording disciplinary control over pleaders, 
as for assisting the ends of justice by removing 
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reasonable objections raised by the opposing parties. 
But if the parties do not object to embarrassment, 
and will not utilise the means provided by the law 
for getting rid of it, the embarrassment will remain, 
and will become a source of further embarrassment to 
the court when it is too late to correct it, and, as 
often as not, a source of embarrassment also to the 
successful party.. 

Logically and chronologically, the duty of raising 
objections to a pleading falls, first upon the defendant. 
The defendant is entitled to particulars of everytliing 
which is vaguely or insuflacientiy alleged in the plaint. 
The defendant’s pleader should, therefore, first of all 
and before attempting to draw the writ te.n state- 
ment, carefully peruse the plaint to see whether there 
is anything as to which he is entitled to ask 
for further particulars. Order 6, Rule 4 provides 
that ‘‘ in all cases in which the party relies on any 
misrepresentation, fraud, breach of trust, wilful 
default, or undue influence, and in all other cases in 
which particulars may be necessary beyond such as 
are exemplified in the forms [in Appendix A] parti- 
culars (with dates and, items if necessary) shall be 
stated in the pleading.” 

This rule confers an absolute right upon the other 
party to apply for further particulars, if ' those given 


x] THE DUTY OF THE PARTIES 141 

are, not aderjuate, before any other step is taken. The 
court, using its discretion as to whether the particulars 
contained in the original pleading are sufficient, is 
bound to order further particulars if it decides the 
■piestion in the negative. The proper form of order 
is : — “ Particulars of paragraph 4 of the plaint to be 
delivered by the plaintiff within fourteen days, 
otherwise the said paragraph to be struck out. 
Written statement to be delivered w-ithin fourteen 
days of the particulars.” The rule under which 
pleadings may be ordered to be struck out is Rule 16 
of Order VI, which rule runs as follows 

“ The court may at any stage of the proceeding 
order to be struck out, or amended, any matter 
in any pleading which may be unnecessary or 
scandalous, or which may tend to prejudice, embarrass, 
or delay the fair trial of the suit.” 

The salient words of this rule are ‘‘ or amended.” 
Many practitioners seem to think that unless it can be 
shown that a pleading ought to be struck out, it is 
idle to attack it. But this is not so. No one wants 
to prevent a litigant from prosecuting a just claim 
merely because his pleader has not alleged it with the 
distinctness required by law. Of course, if a plaint 
is wholly scandalous it ought to be struck out forth- 
with. But the plaints in which this occurs are few 
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compared to those wHch are detective and uiigiit to 
be amcuded. ‘‘ Striking out ” is merely tlu^ last 
resort when the litigant is disobedient and obduratxi. 
This ultimate penalty is held over him i)?, terra rein,. 
A common form of order in Chtimbers in Engki,nd 
under the rule corresponding to Order 6 Rule o 
(sec below) is that if proper particulars be not de- 
livered within a certain time the action, shall stand 
dismissed, or be stayed. Tliis form of order has been 
sanctioned by the Court of Appeal. Amendment by 
ordering particulars is clearly tiie first and the proper 
remedy. This is easy to follow, if one thinks about it. 
The rules require particulars as to dates, items, place 
where, and so forth, to be given in the original plead- 
ing. This injunction, let us suppose, is disobeyed by the 
pleader.. The other side, thereupon, applies to the court 
for an order that such particulars shall be given. What 
is the penalty ? This is left to the discretion of the 
court. But it is obvious, and requires no rule or 
judicial decision to enforce it, that if the court orders 
the particulars to be given so as to make tlie pleiiding 
conform to law, and be fail- to the defendant, it must 
be of opinion that the failure to give t lie partieiibirs 
will tend to prejudice the fail- trial of the suit, so far 
as the defendant is concerned, and to delay it, because 
the defendant is clearly not bound to plead a,t all 
until he gets the particulars to which he is entitled. 
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Therefore, ii: they are not given, that part of the 
claim ought to go. The remedy is in the hands of 
the phiiritifl; liimself. If he does not choose to give 
the particulars- wirich he is ordered to give, he must 
give up Iiis claim. He is disobeying the order of the 
Court, and is in contempt. And yet such an order 
is seldom applied for in india. But the right to 
ap|.)ly for it is inalienable and tiie jurisdiction to grant 
it is clearl}” provided by Order 6, Rule 5 : — 

“ A further and better statement of the nature 
of the claim or defence, or further and better parti- 
culars of any matter, stated in any pleading may in 
all cases be ordered, upon such terms, as to costs and 
otherwise, as may be just.” 

How can the court perform its duty under this 
provision unless the parties make application for the 
purpose? The parties themselves ought to know 
wliether a claim, or grievance, is sufficiently alleged to 
enable it to be met at trial, or, at any rate, to enable 
the answer to it to be prepared. The remedy, there- 
fore, for much of the unsatisf-ictory, and sometimes 
discreditable, pleading which prevails at present, in 
wliich fraud and other charges are flung broadcast in 
the vaguest way, and in which allegations are made 
with insufficient particularity to tie the party making 
them down tc? anything definite, lies primarily with the 
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parties themselves, and the evil never can be arrested, 
let courts of appeal rage never so fnrionslv, unless the 
pleaders realise their duty in the matter, and act upon 
it by applying to the court. 

It may be said that there are very few decided 
cases in the law reports in India which lay down 
guidance for the courts in dealing with applications 
for particulars. But there is no need for precedents. 
It is a matter for the application of common sense, a 
right appreciation of the object of pleadings, and 
experience. To attempt the task of giving illustrations 
would necessitate giving examples of every conceiv- 
able variety of inadequate pleading. Each case for 
requiring further and better particulars must- depend 
upon its own circumstances. The need for circum- 
spection so as to avoid making unnecessary orders is 
smaller in India than it is in England, where the 
practice has grown up, because the need for drastic 
application of the rules is greater. Further, the well 
established piinciple in England, that particulars 
which involve disclosing the names of a party’s wit- 
nesses need not be given, can hardly exist in India, 
where the court summons the witnesses on the appli- 
cation of the parties, who provide lists of their 
names and addresses, and the names of witnesses 
summoned on either side: are well-known. 
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It is, ol: course, bad tactics to attack a pleading 
b'ddre trial, merely because it is detective, il; it 
discloses no cause of action, it is better to leave it alone 
till the trial, and then, unless it is amended as to 
establisli some legal claim for relief, to ask that the 
suit be dismissed. To attack it prematurely on a 
point of substance, or on a point of law, is equivalent 
to letting your opponent where lie is going wrong, 
and gives him an opporttmity of putting himself right 
by making the necessary amendments. Nor ought 
a pleading necessarily to be struck out, merely because 
it technically offends against a rule. The real object 
of attacking a defective pleading is to make it 
intelligible. The defendant has a right, em dehito 
justitiae, to have the plaintiff’s case presented in an 
intelligible form, so that he may not be embarrassed 
in meeting it. {Davy y. Garrett^ 7 Ch. D., p. 486, 
per James, L. T.) An allegation should not be 
struck out merely because it is “ unnecessary.” It 
may be harmless, and to strike it out would be idle. 
Nor is a pleading ‘ ■ scandalous ” merely because it 
alleges scandalous conduct. “ Nothing can be 
scandalous which is relevant.” If the matter would 
be relevant at the trial as evidence in support of the 
particular allegation, it will not be “ scandalous 
in a pleading. This is the most, useful test to apply. 
There is nothing “ embarrassing” in the lawful 
' Ar-io;' 



145 THB DUTY OF THE PARTIES [chap. 

combmation o£ alternative claims, nor in the assertion 
of inconsistent, but independent defences. Pleaders 
must not be too ready to be embarrassed. But if an 
allegation is ambiguous, whether in a plaint, or in a 
defence, or if a defendant does not make it clear how^ 
much of the plaint he admits, and how much he denies, 
then tlie pleading is “embarrassing.” 

In all cases of ambiguity, particulars should be 
applied for. The pleader may be able to make a 
shrewd guess as to what is intended, but the other 
side is not bound by the view which you yourself 
may have taken, and it is better to tie your oppon u! 
down iiTevocably to his allegation, even though you 
may be faii’ly certain what it means. In every case of 
alleged misrepresentation, or fraud, the dkendant 
ought to apply for particulars as to whether the mis- 
statements are alleged to have been made in writing, 
or verbally, and for such particulars o£eit])er as enable 
them to be clearly identified. Otherwise, it is impos- 
sible to know the nature of the case which it is sought 

to make against him.. 

This procedure, namely of applying to the court 
for a further and better statement of the pIai.ut;.ft‘V 
case, or for further and better .particulars, and for the 
pleading to be struck out and the cdaim dismissed if 
they are not given, is a right given to the parties. 
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Like all rights, it is to be exercised with discretion, 
and not on a mere technical defect, or under circmn- 
stances which, though the pleading is defective in 
certain pai'ticulars, make its correction by order of 
the court, and an application for that purpose, alike 
superfluous. But while, on the one hand, it is a right 
given to the party for his own benefit to give him a 
fairer chance of meeting the claim, it is, on the 
other hand, the duty of the party, within limits, to 
exercise the right for the purpose of aiding the court 
in ascertaining the nature of the controversy, and the 
real issues. JSTo chamber practice exists in the great 
majority of the conrts in India for raising and 
deciding these interlocutory questions before trial. 
It has been truly said of English practice that many 
cases are won and lost in chambers. By tying 
the party down to a strict statement of his case, and 
by excluding everything of which he is unable to give 
particulars, the weakness of his case is exposed. 
Admissions of fact from which he cannot escape, and 
disclosure of documents to which he has no answer, 
are extracted from him in such a way that the 
nakedness of his allegations is laid bare. 

Tlie opportunity off sred in the mofussil, for exer- 
cising this right, and for* attacking the opponent's 
pleadings, is the day when the parties come before the 
judge Tor the settlement of issues. It- is to be £.e^^ 


I 
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that little is done in the way of clearing the ground, 
and smartening up the pleadings. Issues are struck 
in purely formal matters, which eyeryone knows have 
no substance in them, merely because they have been 
pleaded. They appear in the written statement of 
the defence, Avhen they ought to be struck out, and 
if they appear, an issue must be framed thereon, 
otherwise an objection will be raised on appeal 
on the ground that “ the trial court has failed to 
frame an isvsue on a point raised by the appellant in 
his pleading.” There seems to be no cure for this 
until there exists, in the courts, a body of practitioners 
who have mastered the art of pleading, who know 
good pleading from bad, and who desire to cast off 
superfluous matter and to confine the cause to the 
real controversy. It is not unlikely that the lack of 
initiative on the part of counsel in the mofussil in 
exercising this right and performing this duty, is due 
to the subtle but natural growth of a habit of leaving 
the initiative to the court itself. In England the 
parties undertake service ; in India, it is the duty 
of the court. In England the parties summon their 
own witnesses ; in India, it is done by the court. In 
England the parties take out their own writs of 
execution, and entrust them*to qualified persons who 
act as their agents, and under their direction ; in 
India, execution is carried out by the court. In 


149 


x] THE DUTY OF THE PARTIES 

England although the court officer makes out the 
judgment,” as the decree is called, the draft is, as 
often as not, supplied to him by the representatives of 
the parties who agree upon the form to which the 
successful one is entitled as the result of the decision, 
and if they cannot agree upon any point, the registrar 
decides or consults the judge ,* in India, the decree is 
drawn up by the court officer, and although it is 
initialled or signed by the vakil, he does not, as a rule, 
even read it. Thus, in substantially all the important 
matters of practice the initiative, the control, and 
sometimes the whole performance, are in the hands of 
the court. It is, therefore, not a matter of surprise 
that the average practitioner who has never learned in 
a school of pleading, or come to appreciate its funda- 
mental importance, says to himself that if the court 
sees no reason to interfere there is no reason why he 
should do so, particularly in a matter in which he will 
only involve himself in extra time and labour without 
any extra remuneration. It would seem that before 
the general performance of the duty discussed in this 
chapter can be expected, some improvement in the 
machinery of the courts in India, and some strengthen- 
ing of the rules in Order 6, are alike necessary. 
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CHAPTER XI. 

Matrimonial Causes. 

A short chapter on pleadings in matrimonial casesj 
with a few precedents in the appendix, is needed by 
the general practitioner, if one may judge from the 
pleadings which appear to be commonly in use in the 
United Provinces in the district courts. It is not 
intended to give here even the barest outline of practice 
and procedure in divorce cases. The practitioner who 
is called upon to represent a client in proceedings of 
this kind should never do so without carefully con- 
sulting Rattigan on “ The Law of Divorce in India,” 
and also Dixon on “ Divorce Law and Practice in 
England,” inasmuch as the Indian Act requires the 
principles and practice of the English ‘Court to' be. 
followed unless otherwise provided. 

The first thing to be borne in mind is the nomen- 
clature. You do not speak of a “ plaintiff,” but of 
a ‘‘ petitioner.” The claim for relief is set out in a 
“petition,” and not in a “ plaint.” The other party 
is the “respondent,” and not tlie “defendant.” 
If the husband is petitioner, the man with whom 
the wife is alleged to have committed adultery is 
the “ co-respondent,” There may be more than 
one co-respondent, but there must be at least 
one, and he must be made a party. Allegations 
must not be made against men who are not made 


MATRIMONTAL CAUSES 


151 


xi] 


parties. Unless he has first obtained special leave 
frbm th<i court, a husband is not allowed to present 
a petition, or to proceed with oney which does not 
name a co-respondent and make him a party. As 
a general rule he is not allowed to proceed without a 
co-respondent, or to do what is the same thing, to 
proceed against the wife, and a co-respondent un- 
known, without showing by affidavit evidence, or 
such other materials as the Court may require, the 
circumstances under which, and the reason why, he 
has been unable to identify, or if he has identified, 
has been unable to trace, the co-respondent. He 
must show that he has made every possible effort, 
and failed. The pleader must grasp the fundamental 
principle that English courts, and courts in India 
administering the Divorce Act, do not grant a decree 
merely because the petitioner wants his, or her, mar- 
riage dissolved. Marriages cannot be dissolved by con- 
sent, and it is the duty of the court to discover, and 
defeat collusion between a married couple who may 
have been guilty of mutual infidelity. All this may be 
easily discovered by consulting one of the text-books 
.mentioned above. The practice is exceptionally sim- 
ple for any one who will take the pains to master it, 
tliough it is true that complications may arise both 
of fact, and of conflict of laws, which will present 
knotty problems for solution. 
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Before lie attempts to draw a petition, the pleader 
should study in section 10 of the Indian Divorce 
Act the legal consequences of the marital offences 
which his client alleges against the other party to 
the marriage. A husband may obtain dissolution 
of his marriage, or in other words, divorce, on the sole 
ground that the wife has been guilty of adultery. The 
reason generally assigned for the difEerence between 
the rights of a husband, and of a wife, in this respect, 
a difference which has been removed in England but 
not in India, is that an unfaithful wife may burden 
her husband with legal liability for children of whom 
he is not the natural father. A wife must, generally 
speaking, prove either that her husband lias aban- 
doned Christianity for some other religion and married 
another woman, or that he has committed incestuous 
adultery, or bigamy coupled with adultery, or rape, 
or sodomy, or bestiality, or adultery coupled wich 
cruelty, or adultery coupled with desertion with- 
out reasonable excuse for two years before the 
petition. The latter two are those which most 
commonly occur, and which give least difficulty. But 
one of the text-books should be consulted concern- 
ing the evidence, and nature of proof, required, 
and the general principles which govern these 
cases. It should be borne in mind that it is an 
almost invariable rule that a guilty party ciaiuiot 
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obtain relief, so that it is idle for a husband, 
or wife, to file a petition if there has been miscon- 
duct on his or her own part. If both parties liave 
been guilty of misconduct, neither can obtain 
being bound, as has been 'said,' “ by tlie indissoluble 
bonds of mutual infidelity,”. Further, the innocent 
party cannot obtain relief if the conduct of the 
party has been condoned by the subsequent 
tion of marital relations, or “ co-habitation ” as 
called. Suits for nullity, which are rare and for 
principles relating to which the text-books must be 
consulted, are generally founded upon non-consum- 
mation as the result of impotence. In the case of 
wife petitioning for a divorce from her husband on 
the ground of some marital offence with 
woman, it is neither the rule nor the practice, 
is therefore wrong, to join the other wx)ma] 
party. She may voluntarily come in and 
herself, and if she does so she is usually called “ 
intervener.” But the principle of the Cliristian 1 
probably a survival of the days wlicn a 
woman had no separate property of her own, 
was thought to be .sufficiently punished and 
without incurring the burden of being made a guilty- 
party, is not to force legal proceedings on her. 

It is as well that the pleader .should from the 
first realise that ill the' eves of^ Christian courts 
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marital , misconduct is an offence, and that in respec;! 
of both pleading, and proof, the same preciseness, 
and particularity of pleading is required as in tlie case 
of a criminal charge, or as in a civil suit in which the 
burden is upon a party of establishing fraud, mis- 
representation, undue influence, and the like. The 
same principle applies to counter-alleg'ations of mis- 
conduct in the’ answer of the respondent. The 
student or practitioner who has already fully mastered 
the principles and rules enjoined in the foregoing 
chapters about definiteness, particularity, and^ con- 
ciseness has only to bear them in mind in drawing 
either a petition, or an answer in divorce, and the rest 
will be simple; He must start in every case with the 
following fundamental allegations : — 

I. That the petitioner and respondent were at 
the time of their marriage Christians and 
that the petitioner still is Christian. 

II. That the husband’s domicile is in India. 

III. That the petitioner and respondent last re- 

sided within the jurisdiction of the Court. 

IV. A statement whether there has or has not 

been issue of the marriage, and the num- 
ber, if any, of issue living at the date of 
the petition. 

As to I, there is nothing to be said, except that it 
is obligatory. As to II, this is the result of Keyes v. 
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Jidy 65 m which the English Court has held that the 
courts in India have no jurisdiction to dissolve the 
marriage of those who have no domicile in India. 
For some reason, not easy to appreciate, there are 
certain High Courts in India which seem disposed to 
differ from the reasoning of this decision, and to grant 
decrees of dissolution to foolish people who seek them, 
knowing that the English Court will not recognize 
them. The only result of this is to create the absurd- 
ity of an English marriage dissolved in India, and 
subsisting in England. So far as the United Pi’o- 
vinces and Bombay are concerned, the High Courts 
have declined to exercise jurisdiction in divorce unless 
domicile is proved. It is therefore necessary, in 
these Provinces, to allege it in the petition, because 
it js a necessary elememt in the proof of the case, 
and may be denied by the respondent, or co-respond- 
ent. 

As to III, this is also essential, but is sometimes 
overlooked until the last moment, when it is dis- 
covered after a fruitless waste of money and effort, 
that the Court has no jurisdiction. 

Adultery must, in all cases, be alleged in distinct 
and iinec,|uivocal terms. The place where, the time 
when, or if the actual date be uncertain, the dates 
between which the incident can be shown to have 
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occurred, and the person with whom, must all be 
•simply and clearly stated. Each occasion must 
be separately alleged unless a series is relied upon 
amounting to continuous living in adultery, such 
as that “the respondent and co-respondent hav(i 
been, since 21st May 1924, and still are, living to- 
gether as man and wife.” A statement that the peti- 
tioner’s wife “committed adultery with J. S. at 
Allahabad” would be insufficient. It should be 
suited where in Allahabad, and when, though “ on 
divers occasions at the house of Mr. R., where the 
said J. S. was residmg, dur|ng Cffiistmas week ” 
would be sufficient. Pedantry is not required if 
the statement is sufficient to enable the accused 
parties to identify the place and time, so as to 
meet the charge. The pleader should never allege 
more than he can prove. Nor should he indulge in 
condemnatory epithets and phrases, whieli are super- 
fluous, objectionable, and in bad taste, without 
adding anything to the facts. A man is charged with 
murder under section d02 of the Indian Penal Code, 
not witli “brutally and wickedly chop],)ing tlic 
deceased to death with a gandasa in breach of tlie 
benign and salutary provisions of the Indian Penal 
Code lor punishing cunning and horrible murderers.” 
So should it be with charges of adultery. Tlie 
damnatory clauses of the pleader’s natural eloquence 
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sliould be reserved for use in liis final address in court j 
or better still for the judgment, if thought necessary. 
They are out of place, and jook foolish in a 
and are forbidden by law. Improper language, vague 
allegations, immaterial references, and all such errors 
of pleading, should, at the very -latest, be struck 
when the issues are framed, if not before, 
no pleader for a respondent is either bound to, 
should attempt to, settle an answer to a petition 
which contains vague allegations or objectionable 
matter, without first applying for ‘‘ further and better 
particulars ” of the former, and for the latter to 
struck out altogether. 

Precisely the same rules must be followed in 
ing cruelty in the petition. Cruelty, it has 
saidj is a matter specially within the knowledge 
the party complaining of it, and it is, therefore, right, 
and it should be compnlsory, that every 
particular act of cruelty, in respect of which it is 
intended to give evidence, should be specially pleaded. 
People do not, as a rule, keep diaries, and very 
will be found to have made actual notes of such 
so as to be able always to state the precise dates 
unfailing accuracy. But it is nearly always possible to 
give an approximate date, and add some event, such as 
a holiday, an illness, a dinner, or a dance, which will 
identify the occasion. This should be done, if there 
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is n,ny doubt about the date. But where acts <.)£ 
cruelty have been recurrent, £i*equent and almost 
eontiuuous, it is sufficient here also to state ‘‘on 
divers occasions in the month of June.” ' 

The fundamental guiding rule should be tliat 
while, on the one hand, evidence must not bepleade<l, 
all marital offences, however many there may 
be, of which evidence is proposed to be given, should 
be ■ stated in the petition. No court ought to allow 
evidence to be given of an offence which has not 
been pleaded. Divorce cases, and everything which 
is said here applies equally to petitions b.y j, 
for judicial separation on the ground ol. or 

desertion, are those above all others in wliich it is 
essential, and ought always to be possible, for the 
pleader to have before him in writing the evidence 
of the petitioner, and of the witnesses, setting out 
the acts complained of. He can then extract, a/m! 
tabulate, the separate acts before deciding what he 
ought to allege in the petition. For example, a para- 
graph alleging that a husband respondent lias liad 
two illegitimate children, the issue of an adulterous 
connection, ought to be struck out. This is not an, 
allegation of adultery, ' it is only a statement of tlie 
evidence from which adultery may be inferred. Tip* 
adultery itself must be alleged and proved. It would 
be necessary to do so even if the only proof of it were 
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the |.>arentage of the illegitimate children. In alleg- 
iiig cruelty, moreover, it is necessary to allege the 
acts which are said to amount to cruelty, because 
“ cruelty ” is a general expression about which opi- 
nions may differ, and the acts alleged and proved 
must be such as’ amount to what is called “‘legal 
cruelty, ” or, to be more precise, cruelty in the eyes 
of the law. 

When desertion is charged it should be alleged 
that it was against the wish of the party complaining 
of it, and without I’easonable excuse. . The pleader 
should also be careful to allege the date when it 
began, and if the case should be one in which the 
occasional meetings of the parties are likely to lead 
to the contention that the desertion was inter- 
rupted, or terminated for a time, so as to give rise 
to a fresh period of two years,; the dates of such inci- 
dents should be stated so as to make it clear to tlie 
party charged, and to the Court, what the exact, 
period is upon wliich the party relies. .B\iilure to do 
this is often duo to ignorance of the requirements of 
the law for establishhig desertion, and results in diffi- 
culty at the trial, and in gaps in the evidence arising 
from a lacik of ai)preciation of tlie difficulty, and of 
proper preparation to meet it. • 

Tliesc niles must be, carefully followed in all cases 
in which the responde.nt, by the . answer, sets iip 
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counter-charges. They must also be followed with 
the same care in cases in which the respondent relies 
upon condonation, or forgiveness. Generally speak- 
ing, condonation is . the resumption of co-habitation 
with knowledge on the part of the innocent party 
of the marital offences committed by the guilty party j 
and with the intention, which will usually be inferred 
as a matter of course, of forgiveness. It is a plea 
in the nature of “ confession and* avoidance.” 
“ Even though I did misconduct myself,” says the 
respondent in effect, “ you afterwards forgave me, 
and on such-and-such a date we resumed co-habitation.” 
The importance of alleging this with particularity 
as regards time and place is just as great in the 
case of condonation as it is in the case of the allega- 
tion of offences in a petition, because the petitioner is 
entitled to rely on the fact, if it can be proved, that 
there has been a renewal of misconduct after the date 
of the condonation. Indeed, the date of the alleged 
condonation, when compared with the allegations made 
in the petition, may show that the plea of condonation, 
is not adequate to get rid of the charges. For the 
general rule is that former marital offences which 
have been condoned, are revived, and sutEcient in 
themselves to destroy the defence of condonation, by 
a subsequent marital offence, even thougli it be of a 
different character. 
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All this sounds simple and elementary. And so 
it really is. Given the necessary knowledge and 
experience, and the very ordinary capacity required 
to distinguish between charges and evidence, and 
between vague generality and simple defiiiitenes, 
pleading in matrimonial cases is probably easier, as a 
general rule, than in any- other class of suit. But 
this very fact, contrasted with the specimens which 
find their way to court, shows how entirely these ele- 
mentary principles are ignored, or neglected, by some 
lawyers in India who undertake matrimonial cases. 

The following extracts' are taken from a suit which 
was recently beard in a district court, and in which a 
decree for dissolution of the marriage was actually 
granted, though afterwards set aside : — 

An objectionable Petition. 

Pab. 2. — -Defendant No. I {sic.) as the plaintiff 
(sic.) learnt afterwards, committed adultery with 
defe?idanis {sic.) 2 and S which act of hers the plamtiff 
{sic.) never forgave. 

Pab. S. — In 1915 {9 years before the siiit, and 
nothing is alleged alont whether the parties had co- 
habited in the interval) defendant No. 1, {sic) under 
the pretext that money was required for purchasing a 
liouse, took Rs. 200 from the ( 52 c.) anti went 

. '.A:— 11:'. 
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to J ill the district o£ S and after living there for five 
or six days she sent a telegram asking the plaintiff 
to send more money. Instead of sending the 
money the plaintiff {sic.) himself went there without 
giving information, and on arriving there suddenly lie- 
found the charpoy of the defendant (sic) close to that 
of S from which it is inferred that they had com- 
mitted bad act. 

[IsTote — The whole of this paragraph is merely evi- 
dence, and most of d irrelevant. It contains no state- 
merit even of whether the act of adultery to he inferred 
had been committed that day, or the previous night, 
or when ; and “ was not even made a party.'] 

Pak. h.— -Defendant No. 1 (sic.) had also illicit 
connection with one Gr. D. carpenter. On a dispute 
having arisen G. D. took poison and committed suicide. 
On his death an inquny was made and it was fully 
proved in it that there was illicit connection between 
the deceased and defenda^it No. 1 (sic) and tliat ho 
committed suicide in connection witli it. 

[Note. — The whole of this paragragh ought to have 
been struck out, before any answer was filed. There 
is no precise allegation of any act of adultery, and no 
suggestion of any date, place, or circumstance. The 
allegations of the suicide, and of the subsequent in</uir t/ 
are wholly irrelevant, and emban^assing.] 
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The objectionable Answer. 

Par. 2.— -Para. 2 of the plaint {sic.) is not admit- 
ted, and is absolutely denied. It is stated that the 
fact is utterly false, having been concocted for the 
]uirpose of the suit. 

[Note.— 'TAi? proper pilea was : — All the allega- 
tions in para. 2 of the p)etition are denied. 

(Paras. 4— 6 were long statements of evidence, 
matrimonial disputes, and abusive denials of the 
charges.) 

Par. 11. — The p)laintiff (sic.) is misbehaved and 
immoral and has illicit intercourse with a private pro- 
stitute. He has kept her in his house as his mistress 
and is under her influence. Consequently, he wishes 
to divorce the answering defendant (sic) and in order 
that he may not have to give maintenance allowance, 
he has brought this utterly false and groundless suit 
on wrong and fictitious allegations ; but it sliould, liy 
all means, be dismissed with costs, 

[Note. — It wo'uld he difficidt to imagine anything 
more outrageous and objectionable according to the 
rules of pleading, than the above specimen. The 
2 )leader, in an other paragraph^ indtdges in a rambling 
and abusive statement in answer to the irrelevant alle- 
gations in the 6th paragraph of the petition {cited 
above) ivith regard to the suicide^ and subsequent 
inquiry. 1 
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Judgment oe the High Court. 

The decree /mf 

set aside' in the High Court for reasons not niatenai 
to the present purpose. The judgment o£ tlie High 
Court concluded with these words 

‘‘ We had considered that the best course to take 
with this case would be to set aside the decree, and 
remit the case to the District Judge to rehear it on the 
pleadmgs as they stood. But we have examined the 
pleadings, and it is impossible to allow documents 
such as the petition and the answer to be the basis 
o£ any matrimonial suit. The petition talks o£ the 
petitioner as a plaintiff, describes the respondent as 
a defendant, and similarly describes tlic co-respondent. 
It omits to say whetlier tliere lias been any issue of 
the marriage. It omits to allcigc an Indian domicile, 
if such be the fact, and the allegations of misconduct 
lack the essential particulars of time and place. Para- 
graph 3 of the petition is particularly offensive inas- 
much as the gentleman who is named is not cited as 
a co-respondent, and nobody can tc'.ll whether the 
improper and apparently groundless charge is int(iu<lcd 
to be one of adultery or not. ParagrapJi 6 also 
omits the material allegations of time and ])la(i‘., and 
paragraph 9 alleges the subject-matter of the suiP 
to be Rs. 2,000 ! Such a statement lias no place in 
petitions for divorce. The answer, which is described 
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improperly as a ‘ Written Statement’ and is dratted 
on the lines of one, is incorrect in form, verbose, and 

in some places foolish Although paragraphs 11 

and 12 contain an allegation of misconduct by the 
-husband, there is no cross-petition asking for relief. 

Our only course is to set aside the decree, and 

.sweep away the whole proceedings from first to 
last.” 
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PLEADINGS, 

TITLES OF SUITS. 

In the Court of 

A. B. (add deseription and residence) ... Plaintiff 
against 

C. I), {add description and residence) ... Defendant. (?;) 


PLAINTS. 

No. l.-MONEY LENT. 

{Title.) 

1. On the ■ day of 19 ; the plaintiff lent the 

defendant Rs. repayable on the 

day of 

2 . The defendant has not paid the sanae, except 

Rs. paid on the day of 19 . 

[// the plaintiff claims exemption from any law of limit- 
ation^ say : — ] 

(а) If the plaintiff is suing in a representative capacity, he 
should say so ; e.g., “ A. B., on behalf of himself and all other 
creditors of G. D.” ; or, “ A. B. on behalf of himself and all other 

worshippers at the mosque ” [or, all other residents in rnohalla 

; or all other Debeuture-'holders in Company, Ld.] 

(б) If the defendant in sued in a representative capacity, the 
plaint should so state, and state what it is. 



3, The plaintiff was a minor [or insane] irom th© 

day of till the day of 

4 . {Facts showing when the cause of action arose and 
that the Court has jurisdiction), 

5o The value of the subject-matter of the suit for 
purpose of jurisdiction, is Rs. . and for 

purpose of court-fees is Rs.. 

6. The plaintiff claims Rs. ■ 

interest at per cent, from the 

19 


No. 2.-M0NEY OVERPAID! 

(Title.) ' 

1. On the day of 1 

the defendant verbally [or, by letter dated] 
to sell to the plaintiff six bars of silver at 
tola of fine silver. 

2. The plaintiff procured the said 
by F. F.^ who was paid by the defendant for f 
and B. F., declared each of the bars to con 
tolas of fine silver, and the plaintiff accordi 
defendant Rs. which was Rs. in 
true price, by reason of the fact that each 
bars contained only 1,200 tolas of fine sil 
fact the plaintiff was ignorant when he 
payment. 
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(j4.6' in paras. 4 and 5 of Form iVo. 1. 

The plaintiff claims the sum so overpaid. («) 

No, 3.— ACCOUNT STATED 
{Title.) 

On the the accounts between the plaintiff and 
the defendant were investigated by them and a balance 
of Rs. was then found to be due from the 

defendant to the plaintiff, to which balance the defendant 
then agreed verbally for, in writing signed by him and 
dated ). 

(ils in paras. 4 and 5 of Form JSo. 1). 

The plaintiff claims the said sum of Rs. 

(a) The careful student would do well to compare the above 
precedent with Plaint No. 2 in the Code. The latter contains 
nearly every fault which a draft form of pleading in the case 
could contain. In the first place every allegation of an agree- 
ment should contain particulars of whether it was made verbally, 
or in writing. If verbally it should identify the occasion. If in 
writing, it should identify the document. The chief allegation 
is that the defendant agreed to sell. It does not matter that the 
plaintiff agreed to buy, because he took the bars and paid for 
them. It is the defendant who is being sued on bis agreement. 

The allegation in para. 4 that the defendant has not repaid the 
sum is superfluous and bad pleading. It is a matter of defence. 
If he has, the action fails. The question in the suit is bow much 
is due, if anything. Particulars of the overpayment, whether 
due to excessive price, or deficiency in weight, should be clearly 
sot forth, and the relief should claim simply that sum. 
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ANOTHER FORM 
{Title.) 

On the [dale) the plaintiff sent the defendant full 
particulars of the accounts between the plaintiff and the 
defendant showing a balance of Rs. due from 

the defendant to the plaintiff and the defendant in a 
i " letter written to the plain tiff and signed by the 

defendant admitted the said balance. 

{As in paras. 4 and 5 of Form No. !).• 

The plaintiff claims the said sum of Rs 

No.' 4-GOODS SOLD AND DELIVERED. 

{Title). 

1, On the day of 19—, 

the plaintiff sold and deli\rered to the defendant {sundry 
articles of house •furniture), but no express agreement was 
made as to the price, and the defendant refuses to pay 
anything. 

2. The reasonable prices of the said articles re- 
spectively, were as follows — 

in paras. 4 and 5 of Form No. I) 

The plaintiff claims Rs. ^ , or in the alternative 

such amount as the Court may find reasonable at the 
date of the said sale. 

(a) The plaint for this case given as No. 4 in the Code is also 
a poor epecimeu of pleading. A plaintiff in such a case would in 
England be compelled by an order in ChamberB to give parti- 
cniars of each article, and would not be allowed to allege a lump 
sum. The defendant could not possibly know what he was to 
meet unless he knew the sum claimed for each article. 
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Ho. S.—SUIT ON A BILL OF EXCHANGE. 

[Title.) 

1. On the day o£ the plaintiff drew a bill 

of exchange on the defendant for Rs. payable to the 
plaintiff or order three months after date, (or, “ on de- 
mand,” or as the case may be) and the defendant accepted 
the said bill. 

2. On the {date ichen the bill became due). A. B. was 
the holder of it and presented it for payment to the 
defendant at his place of business [state address) and 
the defendant dishonoured tbe same by refusing to pay 
it. The plaintiff .thereupon paid the amount due upon 
the said bill to the said A. B. 

[A« in paras. 4 and 5 of Form JTo. /.] . 


The plaintiff claims Rs. 

Particulars. 

Principal due on the said bill Rs. 

Interest thereon ' Rs. 

Total amount due...... Rs. 


The plaintiff also claims interest on the above amount 
at per cent, per annum from the date of this suit 
until payment or judgment. 

, No. 6.~SUIT ON A CHEQUE. 

[Title.) 

1 The plaintiff is the holder of a cheque for Rs. 
dated , drawn by X upon the Bank, payable to 
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Y or order and endorsed by Y to -the defendant and by 
the defendant to the plaintiff. ■ 

2 On the day of the said cheque was duly 
presented for payment at the said Bank by the plaintiff 
and was dishonoured. ; : ; 

3. On the day of the plaintiff by a letter 
dated gave notice of the saici dishonour to the 

defendant but tlie defendant has not paid the amount 
of the said cheque to the plaintiff.' 

[d.? in paras. 4 and S of Form No 1*] - ' 

The plaintiff claims ’ 

Amount of the said cheque Rs. 

Interest ff' AWm A^o. • 


No. 7. -CONVERSION OFv'A SHAHJOG HUNDI. 

(Facts taken from Ganeshdas v. Lachminaratjan, I. L. 
R. 18 Bom. 570.) - 

{Title.) 

1. On the 8th December, 1893, at Sholapur the 
plaintiff bought from ' one A Sk Imndi drawn by the 
said A upon the defendant for Rs. 1,000. The said 
liundi contained a direction to the drawee to pay the said 
sum “ to the shah." 

2, The custom of merchants in dealing with Jiundis 
made payable to the, shah As , that such hundis are only 
paid to a respectable persou^of substance, and known in 
the bazaar ; and that, if- such a hundi is presented for 
payment by a holder who is not known to the drawee, 
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payraerst is not made until the drawee has made due in- 
quiry and has ascertained that the holder is a person of 
that description. (a) • 

3. On the 8th December, 1893, the plaintiff endorsed 
the said hu7idi to one Rarnrukh Ramkisson, his agent in 
Bombay ; and posted it in a registered cover from Shola- 
pur to the said Rarnrukh Ramkisson to his address in 
Bombay for collection, 

4. The said was never received l^y tlie said 

Rarnrukh Ramkisson. It was presented for payment 
on the 9th December, 1893, to the defendant in Bombay 
by a person wlio gave his name as Dwarkadas Lalji 
The defendant tliereupon paid tlie amount of the said 
hundi to that person and returned it to the said A vvith 
a receipt for payment written on it. 

5. When the said hundi was presented for payment 
as stated in paragraph 4, the name Ramrnkh Ramkissoix 
had been erased from the indorsement placed upon it by 
the plaintiff as stated in paragraph 3, but in such a 
manner that it was plain that ■ words had been erased 
from the said indorsement ; and the name Dwarkadas 
Lalji had been written over the ■ said indorsement in 
handwriting different from that of the plaintiff’s said 
indorsement. The said alterations of the said indoise- 

(a) This paragraph is hardly necessary now that the mercantile 
usage concerning s7ia7ijogf /lundis has been judicially recognised. 
■It is introduced as an illustration of the way in which to j)lead 
a mercantile custom. 
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menfc were not made by or by the authority of tiie 
plaintiff. 

6. ff'he person to whom payment was made a.s stated 
in paragraph d was not a .f/mA and was not known to 
the defendant and the defendant did not make any 
inquiry about the position or identity of the said person 
before making payment to him. 

7. On the 14th December 1923, the plaintiff heard 
that the said Ivundi had been paid, and on the next day 
by his agent, the said Ramrukli Ramkisson, he demand- 
ed the amount of the said hundi from the defendant at 
Bombay. Idle defendant verbally refused the said de- 
mand. 

8. The defendant has wrongfully deprived the plain- 
tiff of the said /mnd* and of the money represented by 
it and has converted the said hundi to his own use. 

[d.i' in paras 4 and 5 of Form Flo. /.] 

The plaintiff claims Rs. 1,000, the amount of the 
said hundi and interest thereon at per cent from the 
15th December, 1923. 

[J.S' in Form 4lo. 6.} 


No. 8.-~N0N-ACCEPTANCS OF GOODS. 

{Title.) 

1. On the day of 19 , 

the plaintiff sold at auction sundry (yootiq, subject to 
the conditiou that all goods not paid for and removed 
by the purchaser within (tea da^ s) aitev the sale should 
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be re-sold by auction on his account, of which condition 
notice, was given to the defendant verbally [«r, in 
writing.] ' 

’2. The defendant purchased (onecrrteof cr, ckei\i/) 
at the said auction for Rs. . 

The defendant did not take away or pay for the 
said goods before the date mentioned in paragrapli 
4 although ten days from the date of the said sale had 
then elapsed. ■ 

4. On the day of .19 , the 

plaintiff re-sold the said goods on account of the defend- 
ant, by public auction, for Rs. 

5. The expenses of such re-sale amounted to Rs. 

{i4.« in paras. 4 and .5 of Form No. 1.) 

The plaintiff claims Rs. being the difference on 
the re-sale, and Rs. the said expenses. 


No. 9.~N0N-DEL1VERY OF GOODS SOLD. 

(Title,) 

1. On the day of 19 , the plaintiff and 

defendant mutually agreed that the defendant should 
deliver (one hundred barrels of, flour) to the plaintiff, 
on the day of 19 , and that the plaintiff, 

should pay therefor Rs. on delivery. 

2. On the last-mentioned .date the plaintiff was 
ready and willing, and offered, to pay the defendant the 
said sum upon delivery of the goods. 
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3. The defendant has not delivered the goods, and 
the plaintiff has been deprived of the prohts which would 
have accrued to him from such delivery. , 

(di.s in piras, 4 and 5 Form No. 1 and lidief claimed), {a) 

No. 10. -PLAINT FOR DAMAGES FOR BREACH 
OF WARRANTY. 

(Title.) 

1. On the (date) the delendant sold to the plaintiff 
20 inauiids of gram by sample which the defendant 
then showed to the plaintiff. 

2. On the (date) 20 maunds of gram were delivered to 
the plaintiff by the defendant in respect of the said sale. 

3. On the (date) the plaintiff inspected the said 

gram and discovered that it was not equal to sample 
in the following respects : It was worm-eaten and 

contained a large mixture of other grains and by reason 
of this, was vvortli Us. less than if it had been 

equal to tiie sample mentioned in paragraph 1. 

(a) The above example [No. 14 in the Appendix to the Code] is 
not a good specimen of pleading. The claim for the loss of profit 
in paragraph 3 is unintelligble and particulars of it would have 
to be ordered. If the plaintiff is claiming merely loss of profit 
owing to a change in the market price he must allege the contract 
price, and the market price at the date when the defendant 
refused to deliver. If he claims an actual loss on a contract for 
re-sale which he was unable to perform he must allege full parti- 
culars of it, and also that the defendant had notice of it before he 
.agreed to sell to the plaintiff. 


4. On the {date) the plaiiitiS gave the defendant 
notice in writing of the condition of the said gram. 

fAs in paras. 4 and 5 of Form No 1.) 

The plaintiff claims Rs. damages for breach of 
warranty. 

ANOTHER FORM. 

{Title.) 

1. On the day of , the defendant con- 
tracted in writing to sell to the plaintiff maiinds 

of rice to be delivered at Calcutta, at Rs. per 

maund and in consideration of the plaintiff buying the 
said rice gave the plaintiff a written warranty that it 
was first class Burma rice. 

2. The said rice was delivered at Calcutta and was 
not first class Burma rice. 

3. The plaintiff bought the said rice from the de- 
fendant for the purpose of re-selling it at a, profit with a 
similar warranty and so informed the defendant at the 
time of the said sale. 

4. On the day of the plaintiff re-sold the 

said rice to X at the price of Rs. per maund and 

warranted (verbally, or^ in writing) that it was first class 
Burma rice, and delivered the said rice to the said X. 

5. The said X afterwards brought a suit No. in 

the court of against the plaintiff for breach of 

the warranty mentioned in paragraph 4. 

6. The plaintiff then gave notice on {date) verbally 
(or, by a letter dated ) to the defendant in this suit 


( 177 ) 

that lie was being sued by the said X, and defended the 
said suit, 

7. On the day of ' judgment, in the suit 
mentioned in paragraph 5 was given against the plaintiff 
in this suit with costs, and the plaintiff has paid the 
amount of the said judgment and costs. C'') 

(J.S in para.s, 4 and 5 of Form No. 1.) 

The plaintiff claims Rs. . 

Particulars. 

Loss of profit on the re-sale mentioned 
in paragraph 4 ... ... Rs. 

Amount of the judgment mentioned 
in paragraph 7 ... Rs. 

Costs of the said X in the suit mentioned 
in paragraph 5 ... ... Rs. 

Plaintiff’s costs of defending the said 


(ft) A warranty in the strict sense of the term means an agree- 
ment collateral to a contract, a breach of which does not entitle 
the party to whom the warranty was given to repudiate the con- 
tract, but only entitles him to damages for breach of the warranty. 
In pleading any express warranty, it is necessary to show that 
there was some consideration for it. This can be done by plead- 
ing that “ the defendant by making the wai-ranty induced the 
plaintiff to enter into the contract ”, or by pleading' that the 
warranty was given “ in consideration of the plaintiff's entering 
into ” the contract with the defendant. 

A condition is a term of a contract, a breach of which entitles 
the party injured thereby to repudiate the contract ; or to accept 
A.~12 


^ So, l!,-ilGAINST AN AGENT FOB BBEACH OF ; 

WARRANTY OF AUTHORITY, 

(Facts taken from Ganpat Prasad v. Sarju^ 34 
AIM : 168). 

{Title.) 

1. On the iOth December, 1907, one Munna Lai, a 
merchant residing at Katni, authorised the defendant to 
sell for him as his agent 500 bags of wheat, the property 
of the said Munna Lai, and stored at Badausa, in the 
district of Banda, and the said Munna Lai directed the 
defendant not to sell the said wheat for less than 9-|- 
seers to the rupee. 

2. On the 25th December, 1907, the defendant, as 
agent for the said Munna Lai, sold the said 500 bags of 
wheat to the plaintiff at the rate of 9 seers and 6 chhataks 
to the rupee. It was agreed verbally that delivery should 
be made within eight days after the said date, and the 
plaintiff paid Rs. 51 to the defendant in part payment 
of the price. At the time of the said sale the plaintiff 

performance, and to treat the condition as a warranty and sue for 
damages for breach of it. Nearly all the implied warranties in 
the Indian Contract Act are conditions according to English 
Law ; and in a doubtful case, a pleader would he well advised to 
plead in the alternative, which he can do by pleading as 
follows 

“ It was a condition of the said contract that ” iset out the 
alleged condition), “ alternatively, the plaintiff says that the 
defendant induced the plaintiff to make the said contract by 
warranting that ”, 


[f 


( 179 ) 

did not know that the defendant liad been forbidden 
by the said Mnnna Lai to sell the said wheat at a rate 
less thanjl^i^eers to the rupee. 

3. On the 2ud January, 1908, the said Munna Lai 

stopped the delivery of the said 500 bags of wheat to 
the plaintiff. The plaintiff thereupon sued the said 
Munna Lai in the court of for breach of contract 

and the said suit was dismissed with costs, amount- 
ing to Rs. 252-1-0, on the ground that the defendant 
had no authority to sell below the rate stated in para- 
graph 2. 

4. The plaintiff incurred a loss amounting to Rs. 424 
in consequence of the failure of the defendant to deliver 
the said 500 bags of wheat to him. Particulars of the 
said sum are (e. p., to the purchase of 500 bags of wheat 
of the same quality on the 3rd of January, 1908, at 
(siate price, etc., and difference between prices). 

{As in paras. 4 and 5 of Form No. 1). 

The plaintiff claims ; — 

1. Repayment of the sum of Rs. 51 paid by him to 
the defendant. 

2, Rs. 252-1-0, the defendant’s costs in the suit 
brought by him against the said Munna Lai. 

3, Rs, plaintiff’s costs in the said suit. 

4. Rs 424, the amount of damages stated in para- 
graph 4(a;). 

(a) In this case the plaintiff ought to have sued the defendant 
and Munna Lai in one suit. He lost hia costs of the second suit 
because he had not done so. 


No. i2.™iy PAKKA ARHATIA AGAINST HIS : 

“PRINCIPAL.” 

1. The plaintiffs carry on a joaMi arhat agency for 
the sale of grain at Amroha, and have acted as pakka 
arhatias for the defendants in selling grain at Anurolia 
since 1900 ; and the defendants have always paid the 
plaintiffs their commission and all other charges accord" 
ing to the cnstotn of the market at Araroha stated in 
paragraph 12. 

2. In A mroha it is difficult to sell bajra unless it 
is of the same quality and kind as that grown in the 
district of Amroha (hereinafter called “ Atnroha bajra ”)j 
and this was known to the defendants before the 8th 
September, 1916, It has always been the course of 
business between the plaintiffs and the defendants that 
an order to sell bajra in Amroha, ' unless some special 
quality or kind is specified, is understood to refer to 
Amroha bajra. 

3. According to the scale of quantity recognised 
in the Amroha market, one wagon means 200 mannds 
and one bag means 2 maunds. 

4. On the 8th of September, 1916, the defendants 
instructed the plaintiffs by telegram to sell 1,200 maunde 
of bajra. On the 17th September they instructed the 
plaintiffs by telegram to sell 600 bags of bajra, and by 
letter, dated the 27th September, they instructed the 
plaintiffs to sell 4 wagons of bajra. No particular 
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kind or quality of bajra was specified in either of the 
said telegrams or in the said letter. 

5. Relying on the defendants’ instructions as stated 
in paragraph 4, and in the belief tliat they referred to 
Amroha bajra, the plaintiffs sold by verbal contracts the 
following quantities of Amroba bajra on the following 
dates and at the following rates : — 

('d On the 9th September, 1916, 2 wagons to IC. K, 
L. and 4 wagons to H. li. C. Ij. at the rate 
of 12 seers 2 ch. per rupee. 

(f>) On the I8th of September, 1916, 2 wagons to 
S. R. S. S., one wagon to R. S. A. S., one 
wagon to R. S. R. R., one wagon to -J. N. N. 
L., one wagon to S. L. B. L., at the rate of 
12 seers per rupee. 

(c) On the 29th of September, 1916, one wagon 
to R. S. R. R., one wagon to K. L. M. B. L., 
one wagon to J. W- J. S. C., one wagon' to 
I). D. B. L., at the rate of 12 seers 4 eh. 
per rupee. 

All the said contracts were made on the terms that 
delivery should be given between the 9th and 16fch of 
December, 19LG, and earnest-money was paid by each 
of the buyers to the plaintiffs, namely, (sei out the amounts 

afiti na mes ). 

6. The plaintiffs made each of the contracts of sale 
mentioned in paragraph 5 as pakka arhati-is^ and thereby, 
as the defendants knew, became personally responsible 
for the performance of the said contracts of sale. 
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7. When each of the said sales was made the plain-' 
tiff informed the defendants hy telegram, and confirmecl 
the information by letters despatched on the lOih, 19th 
and 30th September, 1916. The defendants replied 
by letters dated respectively the 12tb, 2lst, and 2otii. 
September, 1916, agreeing to the terms of the said 
sales. 

8. The defendants did not send any bajra direct 
to the plaintiffs, but by letter dated they instructed 
the plaintiffs to take delivery of bajra from N, K. eJ. N., 
a grain merchant in Amroha, and informed the plaintiffs- 
that such bajra had been sent by the defendants to 
the said N. K. J. N. for delivery in respect of the con- 
tracts mentioned in paragraph 5. 

.. 9, The plaintiffs went to the store of the said 
N. K. N« J-, on . The bajra which the said J. K. 

N. J. then tendered to them on behalf of the defendant 
was not Amroha bajra, and when the buyers mentioned 
in paragraph 5 insp'ected the said bajra, each of them 
refusedtoaccept .it because it was not Amroha bajra. 
The plaintiffs thereupon notified the defendants by letter 
dated , and requested the plaintiffs to send Amroha 
bajra for delivery to the said buyers, which the defend- 
ants in a letter dated to the plaintiffs refused to do, 
and did not do by the 16th December. 

10. On the 9th December, 1916, the buyers meu'- 
tioned in paragraph 6 verbally demanded from the 
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plaintiUT delivery of tlie bajra sold to them before the 
IBtli of December. 

II. On the IBfclrof December, 1915, the rate in the 
A tnrolia market was 10 seers and 5 cli. per rupee for 
Arnroba bajra and the plaintiffs on the same day return- 
ed the earnest monies set out in paragraph 6 to each of 
the said buyers and settled with each of them respec- 
tively by paying him the difference between the said 
price and the contract price stated in paragraph 6 
and so informed the defendants in a (registered) letter 
dated 

.12. The practice and custom of the Araroha market 
in the case of forward contracts for the delivery of grain 
is that a commission of rupees two percent, of the price 
is paid to the pahka arhaiia who undertakes the sale, 
and one anna and six pies per cent, of the price is paid 
for charitable purposes, namely the Amroha Gau>hala. 

13. The jdaintiffs paid the said percentage in re- 
spect of each of the sales mentioned in paragraph 6 and 
so informed the defendants in a letter dated . 

(As in paras. 4 and o of Form Fko. /.) 

The plaintiffs claim Rs. 2,632. 

Fartieulars, 

Rs. 

(1) Difference between 6 wagons of bajra 
at 12 seers and 2 ch. and at 10 
seers 5 cb. 
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Rs. 

(2) Difference between 6 wagons of bajra 

at 12 seers and at 10 seers 5 
ch. ... ... ... 

(3) Difference between 4 wagons of "bajra 

at 12 seers 4 ch. and at 10 
seers 5 ch. ... ... 

(4) Plaintiffs’ Commission at Rupees two 

per cent, on Es. ... ... 

(5) Anna one pies six percent, on Rs. 


No. 13,— USE AND OCCUPATION.ra; 

{Title.) 

1. The defendant occupied the (house No. 

Street), by permission of the plaintiff from the 

day of 19 until the day of 

19 . No agreement was made as to pay- 

ment for the use of the said premises. Alternatively the 
defendant took possession of them and occupied them 
wrongfidly. 

{a) “ Use and occupation ” is often misunderstood. It is claimed 
as money due under inaplied contract for temporary occupation 
witliout an express agreement of tenancy or fixed rent. It must 
be claimed on the basis of a rental value and should always be 
accompanied by an alternative claim for mesne profits, i.e., 
damages by trespass in the event of 8 nsent being denied. 
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2. The rental value of the said premises is Ks. 
per mensem. 

{As in paras. 4 and 5 of Form iSm. /.) 

The plaintiff claims the sum of Rs. the said rental 
value for the said period as money due for use and 
occupation or alternatively as mesne profits during such 
wrongful occupation. . 

No, 14.— WRONGFUL DISMISSAL. 

(litle.) 

1. On the day of 19 , the 

defendant verbally agreed to eiiiploy the plaintiff in the 
capacity of foreman for the term of {one year) and to 
pay him Rs. per month 

2. On the day of 19 , the plaintiff 

■entered upon the service of the defendant and has been, 
and still is, ready and willing to continue in such 
■service. 

3. On the day of 19 , the defendant 

wrongfully discharged the plaintiff without notice and 
without svages. 

The plaintiff claims : — 

Rs. damages. 

No. 15. -RESCISSION OF A CONTRACT ON THE 
GROUND OF MISREPRESENTATION. 

(Title.) 

1. On the day of 19 , the 

defendant represented to the plaintiff that a certain 
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piece of ground belonging to the defendant, situated at 
contained ten bighas. 

2. The plaintiff was thereby induced to purchase 
the same at the price of Rs. • in the belief that 
the said representation was true, and signed an agree- 
ment of which the original is hereto annexed. But 
the land has not been transferred to him. 

3. On the day of It) , the plain- 
tiff paid the defendant Rs. as part of the pur- 

chase-money. 

4. The said piece of ground contained in fact only 
five bighas. 

( As in paras. 4 and 5 of Form No. 1.) 

7. The plaintiff claims — 

(1) Rs. with interest from the 

day of 19 ; 

(2) that the said agreement be delivered up and 

cancelled. 


No, 16.- AGAINST A COMPANY FOR REPAYMENT 
OF MONEY PAID FOR SHARES AND FOR 
RECTIFICATION OF THE REGISTER 
OF SHAREHOLDERS ON THE 
GROUND OF MISREPRESENTATION. 
f Title.) 

1. The defendant Company was incorporated in 
India on [date) and has its registered office at (place) 
and A. B, 0. were the directors (or, were the promotors) 
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of the defendant company .on the date mentioned in 
l^aragraph 2. 

2. Oo the {dale) the said directors issued a pros- 
pectus relating to the defendant company. 

3. On the {date) the plaintiff received a copy of the 
said prospectus. 

4. On the '{date) the plaintiff, in consequence of a 
belief that the statements in the said prospectus were true 
and complete, subscribed for ten shares of Rs. 100 each- 

5. The said shares were allotted to the plaintiff on 
the (date) and the plaintiff paid Rs. per-'share- 

6. The said prospectus was not true in the follow- 
ing particulars - 

(a) Paragraph 10 of the prospectus stated ..... 

but in fact.. 

(/>) Paragraph 15 of the prospectus stated 

but in fact 

7. When they issued the said prospectus the said 
directors had no reasonable grounds for believing that 
the statements set forth in paragraph 6 were true 

8. The said prospectus did .not state the following, 
material facts 

(«) . 

. : {h) 

The said facts were known to the said directors at 
the time when they issued the said prospectus. 

(а) See the Indian Contract Act, S. 18(1) and the Indian 
Companies Act, S. .100. 

(б) See the Indian Contract Act, S. 18(2) and the Indian 
Companies Act, S. 93. 


9. Since the date mentioned in paragraph 5, the 
plaintiff has paid the following calls on the shares 
mentioned in paragraph 5 : — (state a?nounts and dates of 
payment.) 

10. On the the plaintiff discovered the truth 
about the facts stated in paragraphs 7 and 8, and by 
letter (diaie) to the defendant Company demanded the 
repayment of the sums stated in paragraphs 5 and 9, 
and offered to return the shares in respect of which the 
said sums were paid. 

(As in paras. 4 and 6 of Form iVo. 1). 

The plaintiff claims Rs. , being the amount of the 
sums paid by him as stated in paragraphs 5 and 9, and 
that the register of shareholders in the defendant Com- 
pany be rectified by striking the plaintiff’s name off 
the said register. 


No. 17. -BREACH OF COVENANT 

{Title) 

1. On the day of 19 , the defend^ 

•ant, by a registered instrument, let to the plaintiff (tlie 
house No. , Street), for the term of 

years, and thereby contracted with the plaintiff, that 
he, the plaintiff, and his legal representatives should 
quietly enjoy possession thereof for the said term. 
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2. All conditious were fulfilled and all things liap- 
pened necessary to entitle the plaintiff to maintain this 

•suit ' 

3- On the day of 19 , during the 

said term, E. F., who was the lawful owner of the said 
house, lawfully evicted the plaintiff therefrom, and still 
withholds the possession thereof from him. 

4. The plaintiff was thereby prevented from con- 
tinuing the business of a tailor at the said place, and was 
compelled to expend Rs. in moving, (and lost 
the custom of 0. H. arid J. J. by such removal). 

(A.f in paras, 4 and 6 of Form No, 1, and Relief etaimed). 


No, 18. -FRAUD BY "AGENT. 

{Title.) 

1. On {dale) at (place) the plaintiff verbally employed 
the defendant to buy coal for him at (place), and agreed 
to pay the defendant commission at the rate of Rupees 

for his services, 

2. On (date) the defendant, as agent for the plaintiff, 

bought for the plaintiff wagon loads of 

maunds each of coal fron/Messrs. X and Coy., at (place) 
for (price). 

3. When making the Raid purchase, the defendant 

corruptly, and without the plaintiff’s knowledge or 
consent, accepted from the said Messrs. X and Coy., a 
commission of Rupees per wagon load of coal 

\or, a sum of Rupees ). 


4. The defeodant has not paid the said sura to the 
plaintiff, or otherwise accounted to the plaintiff for the 
said sum. 

in paragraphs 4 and 5 Form No. ,/.) 

The plaintiff claims the said sum of Rupees 

No, 19.-AGAINST DIRECTORS OR PROMOTORS 
FOR DAMAGES FOR FRAUD. 

{Tide.) 

1. On {date) the defendants issued a prospectus 
stating that a company, to be called the Co., 

Ltd., was about to be formed, and inviting the public to 
subscrite for shares in the company. 

2 and S. (4s in paragraphs .? and 4 of Form No, 15). 

4. The said Company was registered at (place) on 
(date) under the Indian Companies Act, 1913. 

5 and 6. (As in paraqraphs 5 and 6 of Form 
No. 15). 

7. When they issued the said prospectus, the defend- 
ants knew that the statements set forth in paragraph S 
were not true (or, did not believe that the said statements 
were true). 

8 and 9. in paragraphs 8 and 9 of Form No. 15 (a). 

10. On (date)^ in the Court of , an order was 

made for winding up the said company. 

or 

On (date) it was resolved at a meeting of the share- 
holders of the said company that the said company should 
be wound up and (name) was appointed liquidator. 

(a) See the Indian Contract Act, S. 17 (5) and the expla- 
nation, and the Indian Oonapanies Act, S. 93. 
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11. Ill consequence of the vvinding up of the said 
eompany the plaintiff has been obliged to pay (or^ lias 
become liable to pay) Rs. as a contributory in re- 
spect of tlie shares mentioned in paragraph 5. 

12. On {date) the plaintiff first became aware 
of the truth about the facts stated in paragraphs 6 
■and 8. 

in paras, 4 and 0 of Form No. 1). 

The plaintiff claims Rs. , being the amount of 
the sums mentioned in paragraphs 5, 9 and 11, from 
the defendants as damages for fraud. 


Mo, 20.-CAREYING ON A NOXIOUS MANUFACTURE. 

(Title.) 

1. The plaintiff is, and at all the times hereinafter 
mentioned was, possessed of certain land called 
•situate in 

2. Since the day of 19 , the 

defendant has wrongfully caused to issue from certain 
works carried on by the defendant large quantities 
of offensive and unwholesome smoke, and other vapours 
and noxious matter, which have corrupted the air, and 
settled on the surface of the plaintiff’s said lands. 

3. Thereby the trees, hedges, herbage and crops 
of the plaintiff growing on bis said lands were damaged, 
and deteriorated in value, and the cattle and livestock 
of the plaintiff on the lands became unhealthy, and many 
of them were poisoned and died. 'Give particulars). 


4. The plaintiff was unable to graze tlie said lands,, 
and was obliged to remove his cattle, sheep and faraiing- 
stock therefrom, and has been prevented from enjoying 
any benefit from the occupation of the said land. 

5. The defendant intends, and threatens to continue 
to cause sTach smoke, vapours and noxious matter to issue 
from his said works. 

(As in paras. 4 and 5 of Form No. 1.) 

The plaintiff claims an injunction to restrain the de- 
fendant from continuing to send the said smoke, fumes 
and other matter upon the plaintifii’s said lands, and 
Rs. damages for the loss of his cattle as stated in 

paragraph 3, and Rs. damages for injury done to 

his said lands. 

No, 21, -OBSTRUCTING A RIGHT OF WAY. 

( Title.) 

.1. The plaintiff is, and was at the time hereinafter 
mentioned, the owner and occupier of a house in (describe 
its situation), and, as such, is and was entitled to a right 
of way for himself and his servants on foot (or, for carts) 
from his said house to the public highway, known as the 
Lucknow-Fyzabad Hoad, and back, across the land of 
the defendant lying between the plaintiff’s said house 
and the said road. 

2. The plaintiff was, and is, entitled to the said 
right of way (state how, e.g., by the enjoyment thereof 
openly, as of right, and without interruption for twenty 
years before this suit (a). 

(a) The title to an easement must be pleaded. 
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On the day of 19 , the defendant 

wroiigfnily obstructed the said way by plaeiug a 
gate across it {particulars of ike ohstmetion must he 
given) and has ever since continued and threatens to 
continue to obstruct to the same. 

As in paras, 4 and 5 of Form No. I.) 

The plaintiff claims an injunction to restrain the 
defendant from obstructing the said way. 

No. 22.-OBSTRUCTING A HIGHWAY. 

(Title.) 

1, On or shout (give approximate date) the defendant 
wrongfully dug a trench and heaped up earth and 
stones in the public highway leading from 

to so as to obstruct it. 

2. On (date) the plaintiff, while lawfully passing 
along the said highway, fell into the said trench and 
broke his arm, and suffered great pain, and was pre- 
vented from attending to his business for a long time, 
and incurred expense for medical attendance. 

Particulars of expenses 

(As in paras. 4 and 5 of Form No, 1,) 

(a) The plaintiff rmtsi in every plaint give full and exact 
particulars of all special damage claimed. It is called “special 
damage ”, hut it is really “ particular damages ”, being money 
actually expended or incurred. “ General damages ” are “at 
large ” as it is said. That is to say, they are awarded in a lump 
sum, in all cases of trespass, up to a reasonable amount to cover 
pain and suffering, inconvenience and all “ moral and in- 
tellectual damage ” as it was once called, which cannot be 
■ precisely stated in, terms of money. 

A.—’IS 
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The, plaintiff claims : — 

(a) lis. damages under para» 2. 

(5) Rs. general damages. 

Mo. 23,~-0BSTRUCTING WATER FOR IRHIGATIOM, 
(Title.) 

1. The plaintiff is and was at the time hereinafter 

mentioned, possessed of lands at and entitled 

to use water from a stream flowing through his said 
lands for irrigating his said lands. 

2. On the day of 19 , the defendant 

by wrongfully obstructing and diverting the said 
stream prevented the plaintiff from taking the said water 
thereof for irrigating his said lands. 

3. The defendant has not removed, and refuses to 
remove the obstruction mentioned in paragraph 2. 

The plaintiff claims : — 

(a) An injunction to restrain to defendants or his 
agents from obkructing the plaintiff’s use of the said 
water. 

(0 Damages. • 

No. 24«--»IMJURIES CAUSED BY CARRIER, 

(Title.) 

1. The defendants are common carriers of passen- 
gers by railway between and 

(a) la this case damages will he nominal ff)r the trespass, 
unless actual loss can be proved to the crops, or produce, or 
profit from the land, in which case the.phuat. as alrtsady 
explained, must contain a special paragrapli setting out how 
such loss is made up. ’ 


2. Oq the day of 19 ^ the'plamtiif 

was a passeoger in one of the carriages of the defendants 
on the said railway, and had paid Ms fare. 

3. While he was such passenger, at (.say where) 
a collision occurred on the said railway caused by the 
negligence and nnskilfiilness of the defendants’ servants, 
whereby the plaintiff was much injured, having his leg 
broken, his h.eB.d out, etc., (state the special damage, if any) 
and incurred expense for medical attendance, and is 
permanently disabled from carrying on his former 
business as (a sale.sman). {Here insert particulars of the 
negligence and of the special es]penses'\.i'd 

(J,s in paras. 4 and 5 of Form No. 1.) 

The plaintiff claims Rs. special damage, and 

Rs. general damages. 

Mo. 25.~.AGAmST A RAILWAY COMPANY FOR LOSS 
OF PASSENGERS’ LUGGAGE. 

( Title.) 

1. On the day of 19 , the plaintiff was a 
passenger on the defendant’s Railway to be carried with, 
his luggage from to and had 

paid his fare. 

Tbe precedent (No. oO) given in the Code is a shocking 
example of defective pleading. In every. case of alleged negli- 
gence, the plaintiff must give particulars of the negligence relied 
upon ; e.g., excessive speed, not keeping a look-out, not giving 
warning, &c., &c. As already explained all particulars of special 
damage claimed mxist be stated. , ' ' 
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2, The defendant, did not carry the plaintiff’s lug- 
gage to (destination J, but has either lost it upon the said 
joiiniey or has retained it. 

( As in parts, 4 a‘>d 6 of Form No, J.) 

The plaintiff claims the value of the said luggage 
which is Rs, 

Particulars. 

[Specify each piece of luggage and its contents.^ 


' No, 26.-INJ0MES FEOM NEGLIGENT DRIVING. 

[Title.) 

1. The plaintiff is a shoemaker, carrying on business 

at . .The defendant is a merchant 

of . 

2. On the day of 19 , the plaintiff was 
crossing X street when a motor car of the defendant was 
driven by the defendant’s servant so negligently that 
it collided with the plaintiff and knocked him down. 

Particulars of the. acts of negligence of which the 
plaintiff complains. 

The defendant’s servant drove the said motor into X 
street from Y street without giving any warning, and 
at a dangerous pace, and did not keep a proper look-out. 
The brakes of the said motor car were defective ipr, out 
of order) at the time of the said accident. 

3. The plaintiff’s left arm was broken and he was 
bruised and injured on the side and back, as well as 
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intemally, and in consequence thereof the plaintiff was 
for four months ill and in suffering, and unable to 
attend to his business, and incurred heav'y inedlcal and 
other expenses, and sustained great loss of business and 

profits. 

Particulars of expenses : — 

(^s in paras. 4 and 5 of Form No. 1.) 

The plaintiff claims Rs. special damages and 

Rs. general damages t®). 


No. 27.-F0E MALICIOUS PROSECUTION. 

{Tide.) 

1. The plaintiff is a (merchant) and carries on busi- 
ness as such at (place). 

2. On (date) the defendant falsely and mali- 
ciously and without reasonable or probable cause obtain- 
ed a warrant of arrest from (name) the magistrate of 
(place) for the arrest of the plaintiff on a charge of {state 
ofenee). The plaintiff was arrested on the said warrant 
on (date) at iplac<‘) and imprisoned for ten days and had 
then to secure bail in the sum of Rs. in o»der to 
obtain his release. 

3. On (date) the said Magistrate dismissed the 
case and acquitted the plaintiff. 


(a) Tl]e ohaervatious already made as to setting out parti- 
culars of special damage, apply to all such eases as the above, 
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4. A. B and C. {give full names), who were customers 
of the defendant at the time of the events mentioned 
in paragi'aph. 2, hearing of the arrest and supposing 
the plaintii! to be a criminal, have ceased to do business 
with him, and the plaintiff has thereby lost profits 
which he would have otherwise made. The plaintiff 
has also suffered pain of mind and body in consequence 
of the facts stated in paragraph 2 and was prevented 
from transacting his business and was injured in his 
credit and incurred expense in obtaining his release 
from the said imprisonment and in defending himself 
against the said charge. 

(J.S in paras. 4 and 5 of Form No. 1.) 

The plaintiff claims Ks. damages and com- 

pensation as follows ; — 

(a) For loss of business Rs. 

(&) Expenses {full particulars of the eoapenses ' 
must he given). {.") 

(a) In Precedent No. 31, in the Civil Procedure Code no par- 
ticulars are given and no court ought to allow evidence of 
expense§i to be given unless the nature and the amount of 
each item of the expense is stated in the particulars. The 
plaintiff also cannot prove the loss of any particular customer 
unless that customer’s name is stated in the plaint. The 
plaintiff might, however, without giving the names of customers 
whom he may have lost, establish a claim for loss of business by 
showing that his receipts had fallen in consequence of his impri- 
sonment and prosecution. 



(a) See the Criminal Procedure Code, S. 69, 
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No. 28,-FOl FALSE IMPRISDNIEMT, 

(Title.) 

1. On (date) at (place) tbe defendant imprisoned tlie 
plaintiff for two liours in the defendant’s house, and 
then gave him into the charge of the police on a false 
charge of having (state charge). 

2. The defendant thereby caused the plaintiff to be 
kept in custody by the police till (date and hoiir\ when 
tbe police officer in charge of the police station at (plctce) 
released the plaintiff (a). 

(j4s in paras, 4 a7id 6 of Form No. I). 

The plaintiff claims Rs. for loss of busmess 

or wages, (partimlars of this should be given) and Rs. 
for the pain of body and mind, and loss of reputation 
and inconvenience and discomfort suffered by him. 

ANOTHER FORM. 

On the day of 19 , the defendant Gompany 
by its servants assaulted the plaintiff, by dragging him 
out of a railway carriage of the defendant Company in 
which tlie plaintiff was lawfully travelling as a paS“ 
seuger from to , having paid his fare, and 

wrongfully imprisoned him at (station) for (state time). 

( J.S in paras. 4 and 5 of Form No, I.) 



Ho. 29,-FOR MALICIOUS PROSECUTION AND 
FALSE IMPRiSONMENT.(a) 

{Title.) 

Ori {date) the defendant, falsely and malicionsly and 
without reasonable and probable cause, imprisoned the 
plaintiff and handed him over to a policeman, on a 
charge of {state o fence). The plaintiff was thereupon de- 
tained by the police till (date)^ when he was brought by 
the police before (name), a Magistrate of (place), where- 
upon the said magistrate remanded the plaintiff until 
(date), when the plaintiff was again brought before the 
said magistrate. The said magistrate then dismissed 
the charge and discharged the plaintiff from custody. 

(As in paras^ 4 and 5 of Form No. 1). 


(a) The distinction between a suit for false iraprisomnent 
and one for malicious prosecution is stated thus by Wilies, J., in 
Austin V. Doiding, (L. R. 5, 0. P. at page 539). 

“ How long did that state of false imprisonment last ? So 
long, of course, as the plaintiff remained in the custody of a 
ministerial officer of the law, whose duty it was to detain him 
until he could be brought before a judicial officer. Until he was 
so brought before the judicial officer, there was no malicious pro- 
secution. The distinction between false imprisonment and 
malicious prosecution is well illustrated by the case where, 
parties being before a magistrate, one makes a charge against 
another, whereupon the magistrate orders the person charged 
to be taken into custody and detained until the matter can be 
investigated. The party making the charge is not liable to an 
action for false imprisonment because he does not set a ministerial 
officer in motion, but a judicial officer. The opinion and judg- 
ment of a judicial officer are interposed between the charge aud 
he imp risonment. There is, therefore, at once a line drawn 



Mo* SO,~-?/eONGFUL DETEMTIOM, 


{Title.) 

1. On. tlie day of 19 , tlie plaintifi 

owned tiie goads mentioned in the schedule hereto 
annexed, the estimated value of which is Rs. 

2 . Before the commencement of this suit, namely 

on the - day of 19 , the plaintiff demanded 

the same from the defendant, but he wrongfully refused 
to deliver them. 

{As in paras. 4 and 5 of Form Mo. 1). 

3. The plaintiff claims — 

(1) delivery of the said goods, or Bs. their 

value 

(2) Rs. damages for their detention, 

v; The schedule, above-mentioned. 


No. 31.-F0R CONVERSION OF GOODS, 

(Facts taken from Milne v. Leisler, 7 EL and N. 786;. 
158 English Reports, 686). 

[Title.) 

(1) On the Ist April, 1924, one A came to the plain- 
tiff {state lohere), and fraudulently represented that he 

between the end of the imprisonment by the ministerial officer 
and the commencement of the proceedings before the judicial 
officer,” Therefore, if the plaintiff after having been imprisoned 
by, or by the directions of, the defendant, has been remanded by 
a magistrate or other judicial officer and subsequently discharg- 
ed, the plaintiff ought to sue, and claim damages, both for false 
imprisonment and for malicious prosecution. (See the note in 
Bullen & Leake, Cth Edition, page 498). 
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was an agent for X. & Co., and that he was authorised 
to buy for the said X. & Co. 50 thans of cotton cloili 
from the plaintiff on one month’s credit. ^ , 

(2) The plaintiff believed the said representation, 
and on {date) sold and delivered 50 thans of cotton cloth 
to the said A as agent for the said X. & Go. 

(3) The said A was not authorised by the said X. & 
Co. to buy any goods from the plaintiff on their behalf; 
and did not take delivery of the said cotton cloth as 
agent for the said X & Co., and on or about the 4th 
April, 1924, he wrongfully sold and delivered the “said 
cotton cloth to the defendants. 

(4) By letter, dated tith .April, 1925, the plaintiff de- 
manded the said cotton cloth from the defendants, and 
by letter, dated 7th April, 1924, the defendants re- 
fused to surrender tlie said cotton cloth to the plaintiff. 

{As in paras. 4 and 5 of Form No. I.) • 

The plaintiff claims: — 

in Form 30.) 

No. 82.-.AGAINST A FRAUDULENT PURCHASER 
AND HIS TRANSFEREE WITH NOTICE. 

(Title.) 

1. On the day of 19 , the 

first defendant falsely represented to the plaintiff that 
he was solvent, and worth Rs. over all his liabilities. 

2 The plaintiff vvas thereby induced to sell, and 
deliver to the first defendant one hundred boxes of tea, 
the estimated value of which is Rs. 



3. At the time of making the said represeotatione 

the first defendant was insolvent, and knew him- 
self to be so. ' 

4. The first defendant afterwards sold the said 
goods to the second defendant who at the time of 
the said sale had notice of the falsity of the representa- 
tion by which the first defendant had obtained the 
said goods. 

(As in paras. 4 and 5 of Form No. 1.) 

5. The plaintiff claims — 

' (1) Delivery of the said goods, or the value thereof, 

and 

(2) Rs. compensation for the detention 

thereof. 


No. 33.— INJUNCTION TO RESTRAIN NUISANCE, 
(Title.) 

1. The plaintiff is, and at all the times hereinafter 
mentioned was, the absolute owner of the house known 
as No. 1, Middleton Street, Calcutta., 

2. The defendant is, and at all the said times was, 
the absolute owner of a plot of ground in the said 
street. 

3. On the day of 19 , the 

defendant erected upon his said plot a slaughter-house, 
and still maintains the same ; and from that day until 
the present time has continually caused cattle to be- 
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brouglit and killed there and has caused the blood and 
offal to be thrown into the street opposite the said house 
of the plaintiff. ; 

4. In consequence the plaintiff has been compelled 
to abandon the said house, and lias been unable to let 
the same. 

5. The defendant threatens and intends, unless 
restrained from so doing, to continue the said 
nuisance. 

(As in paras. 4 and 5 of Form Bo, 1() 

The plaintiff claims (a) that the defendant be restrained 
by injunction from committing or permitting the said 
nuisance. 

and {h) Rs. being the rent of the said house 

from the date mentioned in paragraph 3 to the 
institution of this suit and damages on the same basis 
till the said nuisance is stopped by the defendant. 

No. 34.— DEFAMATION. 

[Title.) 

1. On [date) the defendant falsely and malich 
ously wrote (or “spoke’’) and published of and con- 
cerning the plaintiff in a letter to, {name) the Manager 
of the Branch of the Bank, (or, “ in the 

presence of and and others whose names 

are at present unknown to the plaintiff ”) the words 
following, that is to say, “ He ” meaning the plaintiff. 
‘‘ has been twice through the hoop 
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2, By tlie said words the defendant meant and 
was understood to mean that the piaintiff had twice 
been through an insolvency court 

in paras. 4 4* 0 of Form No, 1.) 


No, 86,— ADMINISTRATION BY CREDITOR ON BEHALF 
OF HIMSELF AND ALL OTHER CREDITORS. 

(Title.) 

1. E, F.y late of was at the time of his 

death, and his estate still is, indebted to the plaintif! in 
the sum of Rs. , ; ■ 

2. The said E. id, died on or about the 

day of . By his last will, dated the day 

of , he appointed C. D. his executor (or devised 

his estate in trust, etc., or died intestate, as the case 
maybe). 

3. The said will was proved by the said G. B. ( or 
letters of administration were granted on, etc.). * 

4. The said C, D. has possessed himself of the pro- 
perty of the said E. i’.,and has not paid the plaintiff his 
said debt. 

(As hi p)aras. 4 and S of Form No. 1.) 

The plaintiff claims that an account may be taken 
of the property of the said E. F.^ deceased, and that the 
same may be administered under the decree of the 
Court. ' 

(«,) This “ innuendo ” is unnecessary if the meaning of the 
words is plain. ; ' . ' ■ ■ 
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No, 3,6,— POe A DECLARATION TgAT A PURCHASE^ 
WAS A BENAMI TRANSACTION, aND.TO RECOVER 
TRUST PROPERTY, 

(Title.) 

1. The plaintiffs are trustees of the trust mentioned 

in paragraph 5 and sue as such. The first defeiidaiit 
IS also a trustee of the said trust. The second defendant 
is sued as owner of the village of Sadikpur mentioned 
in paragraphs 2 and 4 and also on account of the facts 
stated in paragraph 10. The third defendant is sued 
as owner of the village of Pali .Khurd mentioned in 
paragraphs 2 and 4; . 

2. By an instrument of transfer dated 19tli June, 
1887, Pateh Ohand, a zamindar in the ’ district of 
Etawah, mortgaged to Abdul Kafil, a pleader of Etawah, 
three villages, namely, Pali Kalati, Pali Khurd and 
Sadikpur, described in the schedule hereto, for 
Hs. 50,000 with interest at annas fourteen per cent, 
per mouth. 

3. The said mortgage was taken by the said Abdul 
Kafil on behalf of Abdul Jalil, a pleader of Cawnpore, 
and was always held by him benami for the said Abdul 
Jalil. 

4. , On the 3lst of May 1896, Gaya Prasad, a rah 
and banker of Etawah, purchased the 'said village of 
Pali Kalan ; on the 28th of July 1.892, the tliird rlefend- 
dant purchased the said village of Pali Khurd, and on 
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the 20(;h of Deeeraber, 1906, the second deiendaut 
purc.hased the said village of Sadikpur. 

5. On the 16th of July 1899 the said Gaya Prasad 
died, and by his will dated 15th of July, 1899, he 
bequeathed to the plaintiffs and the first defendant 
certain property, iiiGludiug his interest in the said 
village of Pali , Kalan and a debt of Es. 14,000 
due to him by the said Abdul Jalil, upon trust for 
certain charities named therein and by his said will 
he appointed the first plaintiff chairman of a committee 
of trustees nominated in his said will. 

6. \Pvohate of the imll or as the ease may be, e. g., 
the plaintiffs and the first defendant took possession 
of the said property in execution of the trusts of the said 
■will.] 

7. At a meeting of the said trustees held on the 1st 
March, 1900, the first defendant was appointed Vice- 
Chairman of the said committee of trustees and on the 
80th of June, 1900, they executed in his favour a power 
of attorney authorising him to act on their behalf in 
any litigation for the purposes of the said trust. 

8. On the orcl June, 1902, the said Abdul Jalil 
died leaving Muaammat Safdari Begum and Musam- 
mat Zebminissa his widows and legal repreaentatives. 

9. On the 1st November, 1904, the said trustees hi 
a suit No. 2199 in the court of the District Judge of 
Etavvah obtained a decree against the estate of the said 
ilbdiil Jalii for the debt of Es. 14,000 mentioned in 
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paragraph 5 and on l2tli December, i901-, it was 
ordered by the court that tlie said mortgage of 19th 
June, 1887, should be sold in execution of the said 
decree. 

10. On the 25th of January, 1905, at the execiitioE. 
sale held in pursuance of tlie said order of 12th Decem- 
ber, 1904, the second defendant bought the said 
mortgage for Rs. 3,1 15. When he bought it tlie second 
defendant was acting on benalf of the first defendant 
and he thenceforth held arid still holds the said mort- 
gage henami for the first defendant. 

in paras. 4 aud 5 of Form JSo. 1.) 

The plaintiffs elaitn First a declaration that the 
purchase of the said mortgage on the 24th of January, 
1905, by the second defendant was made henami for 
the first defendant Secondly a declaration that the 
first defendant holds the sai<l mortgage, in so far as 
it affects the said village of Pali Kalan, as a trustee 
and for the benefit of the tru^^t created by the will of the 
said Gaya Prasad. Thirdly that an account be taken of 
the sum now due upon the said mortgage and that the 
sum of Rs,. 3,115, paid by the second defendant for the 
said mortgage and the amount found to be due upon 
the said mortgage be apportioned between the three 
villages mentioned in paragraphs 2 and 4. Fourthly, 
that upon the plaintiffs paying into court such amount 
of the said sum of Rs. 3,115, as may he apportioned upon 
the said village of Pali Kalan, the first defendant be 



ordered to release the said village from all claims for 
any money due under the said mortgage of 19tli 
June, 1887. 


No. 36.-F0KECL0SURE OR SALE, 

(Title,) 

1. The plaintiff is mortgagee of lands belonging to 
the defendant. 

2. The following are the particulars of the said 
mortgage : — 

(a) (date). 

(h) {names of mcTigagor and mortgagee) 

(g) {sum secured) 

(d) {rate of interest) 

(e) {'property subject to mortgage) 

( f ) {amount now due) 

(g) {if the plairdiffs title is derivative, state shortly 
the transfers or devolution xinder which he 
claims). 

(If the plaintiff is mortgagee in possessiojt^ add J : — 

3. The plaintiff took possession of the mortgaged 

property on the day of 19 , and is ready to 

account's mortgagee in possession from that time. 

[As in paras. 4 and 5 of Form Jffo. 1.) 

4. The plaintiff claims — 

(1) payment, or in default, (sale or) foreidosure (and 
possession; ; 

( Where Order 34, rule 6, applies.) 


(2.) in case the proceeds of the sale are found to be 
insufficient to pay the amount due to the plaiii- 
tifi, then that liberty be reserved to the plaintiff 
to apply for a decree for the balance. 


Mo. 38.-REDEMPT10N. 

[Title.) 

1. The plaintiff is mortgagor of lands of wldcli the 
defendant is mortgagee. 

2. The following are the particulars of the said 
mortgage : — 

[a) {date) 

(b) [names of mortgaQor and mortgagee) 

(c) [mm secured) 

(d) (rate of interest) 

[e) (property subject to mortgage) 

[f) (if the plaintiff's title is derivative^ state shortly the 

transfers or devolution under which he claims ). 

(ff the defendant is mortgagee in possession^ add .) — 

3. The defendant has taken possession ,(ur ha.s re-' 
ceived the rents) of the mortgaged property. 

(As in paras. 4 and o of Form JTo. 1. 

(). The plaintiff claims to redeem the said pr(j])erty 
and to have the same reconveyed to liim, (and to have 
poRSession thereof). 
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No, 39.— SPECIFIC PERFORBIAHCE 
(Title.) 

1. By an agreement dated the day of 

and signed by tlie defendant, the defendant 

contracted to sell to for, to buy from) the plaintiff <eertain 
immovable property therein described and referred to, 
for the sum of Ra. . 

2. The plaintiff has applied to the defendant specifi- 
oally to perform the agreement on his part, but the 
defendant has not done S 0 ‘ 

3. The plaintiff has been and still is ready and will- 
ing specifically to perform the agreement on his part of 
which the defendant has had notice. 

fils iw paras. 4 andS of Form No. l.) 

6. The plaintiff claims that the Court will order the 
defendant specifically to perform the agreement and to 
do all acts necessary to put the plain tiff in full possession 
of the said property {or, to accept a transfer and pos- 
session of the said property). 

No. ^.-HINDU LAW-LEGAL NECESSITY. 

(Facts taken from Beni Ram against Man Singh, I. L. 
R. 34 Alld. 4.) 

1. The plaintiff is a money-lender and merchant 
residing in . The first and second 



defendants are the sons of Mathnra Prasad a zamindai 
and the third and fourth defendants are 
the sons of the first defendant. At the date of the- 
transaction mentioned in paragraph 2 the said 
jlathiira Prasad and the first and second defendants 
were the members of a joint Hindu family, and the 
said Mathura Prasad was the head of the said family 
and the manager of its property and affairs. The second 
defendant was then a minor. The third and fourth 
defendants were born after the date of the said 
transaction. The said family is governed by Mitak- 
shara law. 

2. In September, 1906, the said Mathux’a Prasad 
was committed for trial to the court of sessions of 
district, on charges under sections and of the 
Indian Penal Code and on the 20th of October, 1906 
the said Mathura Prasad and the first defendant bor- 
rowed Rs. 2,000 from the plaintiff at per cent. 

(state rate of ^ interest) and by an instrument of mortgage 
to the same date, rportgaged the family property set 
out in the schedule' hereto to the plaintiff to secure 
repayment of the said sum of Rs, 2,000 with interest 
as aforesaid. The said mortgage was registered in 
the sub-registry of on the 20th of October, 1906 
by the said Janki Prasad under a power of attorney 
given to him by the said Mathura Prasad for that 
■purpose. 

3» The said sum of Rs. 2,000 was borrowed by the 
said Mathura Prasad andJanki Prasad for the purposes 
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of the defence of the, said Mathura Pra-sad in the cri- 
minal case mentioned in paragraph 2, and this fact was 
stated to the plaintiff by the said Mathura Prasad and 
the first defendant before the money was lent to them. 

4. The said Mathura Prasad died on the 3rd of 
February, 1910. '• 

6. The sum now due under the said mortgage 
is Rs. 10,094-14-3. 

(4s in paras. 4 4' 5 of Form iVo. 1.) 

The plaintiff claims that the property set forth in 
the schedule hereto may be sold by the authority of the 
court for the purposes of realising the said sum of 
Rs. 10,064-14-3. 

Ho. 40,— HIHDU L4W— INHERITANCE. 

{Facts taken from Debi Mangal Prasad against Mahadeo 
Prasad, 34, AUd., 334.) 

{Title.) 

1. The plaintiff is the only son of Sheo Pratap 
Singh, deceased, the eldest son of Gaya Prasad Singh 
of Zamindar. The first defendant is the second 

son of the said Gaya Prasad Singh, the second, third, 
fourth and fifth defendant are the sons of the first 
■defendant. The sixth defendant is the third son of 
the said Gaya Prasad Singh and the seventh . defendant 
is the son of the 2nd defendant, 
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2. The said Gaya Prasad Sin^h, and Ills said sons 

Tpere the members of a joint Hindu family. The said 
family was governed by the Mitakshara Law and is- 
still joint. On the day of the said Gaya 

Prasad Singh died leaving his widow Dulhan Sahibzad 
Kunwari, his said son Sheo Pratap Singli, and the 
plaintiff and the first and sixth defendants surviving 
him. 

3. On the day of the said Slieo Pratap 
Singh, father of the plaintiff died. 

4. On the 4th January, 1893 in the court of 

the plaintiff, being then a minor, brought a suit 
(No. ) by his mother as his next friend for par- 
tition of trie shares in the ancestral property of the 
said Gaya Prasad Singli against the first and sixth 
defendants. The said Dnlhan Sahibzad Kunwari was- 
afterwards made a defendant in that suit on her own 
application. At the time of the said suit the second, 
third, fourth, fifth and seventh defendants had not been 
born. Til tlie said suit the court partitioned the said 
ancestral property into four shares and awarded one 
share to each of the parties to the said suit. 

5. On the 19th of November, 1900, the said 
Dulhan Sahibzad Kunwari died. At the date oi her 
death she was in possession of the property set out in 
the schedule hereto. The said property represented 
the share awarded to her instead of maintenance in the 
suit mentioned in paragraph 4. 
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6. On the death of the said Dulhan Sahibzad 
Iviinwari, the defendants took the possession of the 
whole of tine said property,, and are still in the posses- 
aioii of it, and claim, to retain the whole of it against 
the plaintiff. 

.(j4s in paras, 4 and 5 of Form No. 1.) 


41.-SUIT TO SET ASIDE AN ADOPTION, 

(Facts taken from Dharam Kunwaf against Balwant 
Singh, L L. R. U Alld., 398 (P. 0.) ) 

(Title.) 

1. The plaintiff is the only widow of Baja Raghubir 
Singh, who was the owner of the Landhura Raj, 
described in the schedule hereto, in the district of 
Saharanpur in the United Provinces ; and the defendant 
is the son of Ram Niwas, a zamindar in the said district 
of Saharanpur. The defendant claims to be the adopted 
son of the said Raja Raghubir Singh. 

2. The said Raja Raghubir Singh died on the 23rd 
of April, 1868. At that date no child had been born to 
him. On or about the 12th of April, 1868, lie verbally- 
authorised and gave power to the plaintiff to adopt a 
son, if, after his death, no child was born to the plaintiff, 
or if she gave birth to a daughter, or gave birth to a son 
and that son died ; and he likewise authorised and gave 
power to the plaintiff to adopt another boy, if such eoa. 
as might be adopted by the plaintiff died. 
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3. Ou the 16th of DeceLober, 1868, a son was borii 

to the plaintiff, and that son died on the 3iBt of Augeet 

iS70. ' ' 

4. In 1877, the plaintiff, in exercise of the authority 
given to her as stated in paragraph 2 , adopted, a hoy 
named Tofa Singh ; but that boy died in 1876, 

5. In 1883, the plaintiff adopted another boy named 
Ram Swamp in exercise of the said authority ; but that 
boy died in 18851 

6. On the 2nd of June, 1898, the jdaintiff entered 
into a written agreement with the said Ram Niwas, the 
father of the defendant, that she might adopt one of his 
two sons, namely the defeinhint or another son named 
Tungal Singh. 

7. On the 13th January, 1899, the plaintiff executed 
a deed in which it was stated tliat she adt>pted the 
defendant as a son to the said Raja Raghubir Singh ; 
and on the same ‘day the said deed was registered in the 
registry of the district of Saharanpur. 

8. The plaintiff is a pnrdanashin lady, and never 
understood the contents of the said deed of the 
January 1899, and did not know that it purported to be 
a deed of adoption. When she executed the said deed 
she had no legal or independent advice. 

(a) The facts in paragraphs 4 and 5 are niaterial bwiaust; of 
the averment in paragraph 9. If it were m)t for that, it would 
not matter whether there had been earlier adoptions or not, 
unless the plaintiff asserted that one of the adopted sona was 
alive on the 13th of January, 1899, 
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9. Aiternadvely the plaintiff will contend that under 
the authority to adopt given to her by her said husband 
as stated in paragraph 2 tlie plaintiff was only given 
authority to adopt two sons successively to her said 
husband and that the said authority to adopt was ex- 
hausted when she adopted the said Ram Swarup and 
that the adoption of the defendant is void. 

(A'i in paras. 4 and 5 of Form No. 1.) 

The plaintiff claims (i) a declaration that the said 
deed of the 13th January 1899 is void and that the 
defendant is not the adopted son of the said Raja 
Eaglmbir Singh (ii) that the defendant be ordered to 
surrender possession of the said Landhura Raj to the 
plaintiff. 

42,-SOlT BETWEEN TWO PARTIES, EACH CLAIMINO 

TO BE THE ADOPTED SON OF THE DEGE/iSEl) 
OWNER OF MOVABLE AND IMMOVABLE 
PROPERTY. 

{Title.) 

1. The plaintiff was born the son of Tarif Singh, 
caste Jainb residing in K. and is now' the adopted 
son of Qabul Singh deceased and the defendant is a 
minor son of Chandan Lai deceased and claims to be the 
adopted son of the said Qabul Singh, 

(a) In this plaint there was also an averment, “ The plaintiff 
never executed any deed adopting the defendant. The signature 
and seal on the deed of 13th January, 1899 are not, and neith.er of 
them is the plaintiff’s signature or seal ” ; but this plea could not 
be supported and was abandoned at the trial. 


The said Qabal Singh, the said Chandan Lai and 
Kamji Lai (mentioned in paragraph 8) were the sor. of 

Kanliaiya Lai deceased caste, Jaini of M. 

3. The said Qabul Singh shortly before his death 
separated from his father s family and went to reside at 
K. in the district of M. 

4. The said Qabul Singh died on the 15th of March, 
lull. His wife Musammat Gomi and his daughter 
Musam mat Manga survived him. He left no natural 
born or adopted child or descendant except the said 
i^liisammat Manga. 

5. At the date of his death the said Qabul Singh 
A^as the sole owner of the immovable propert}^ specified 
in schedule A hereto and also of the cash, ornainents and 
clothes specified in schedule B hereto, and at that time 
he was carrying on alone a money-lending business. 

6. Five or six days before bis death the said Qabul 

Singh directed the said Musammat Gomi to adopt a son 
to him from among the brotherhood after bis death. 

7. After tlm death of the saidM"^abul Singh the said 
Musammat Gomi entered in to possession of his said pro- 
perty. On the 5th day of June ■ 1912, her name was 
registered in the Khewat in respect of the property 
specified in schedule A hereto in the court of the Assist- 
ant Collector, Tehsil B., district M. On the 25th of 
February, 1013, in the Court of * Munsif of M. a 
succession certificate was is.-,ued to the said Musammat 

should *1*® blue the direction was given 

should be stated as precisely as possible; ' ^ 
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Gomi in respect of the debts due to the said Qabul Singh,, 
in connection with his said business as a money lender. 

8« By a deed dated the 28th of March, 1011, and 
registered on the 30th of March 19] 1, made between 
C. G. 8., Zamindar of S. Iv. etc.^ and the said Ramji 
Lai, Giri Lai, son of the said Chandan Lai deceased, and 
the defendant the said C. G. S. acknowledged that he 
had borrowed the sum of Re. 39,000 from the aforesaid 
persons in equal proportions of one-third each and 
hypothecated his property specified therein as security 
■for the payment of the said debt. No part of the said 
sum had since been repaid by the said C. G. S. and the 
sum now due under the said deed is Rs. 50,000. 

9. (3ne-thirfl of the said money was in fact lent to 
the said C. G. S. by the said Musammat Gomi and not, 
as stated in the said deed, by the defendant, and the 
name of the defendant was put in the said deed as 
creditor and mortgagee without the knowledge or con- 
sent of the said Musammat Gomi. 

10. On the 3rd of February, 19 f5, the said Musammat 
Gomi in obedience to the directions given to her by the 
said Qabul Singh as stat6)d in paragraph 6 adopted the 
plaintiff at a meeting of the brotherhood of the said Qabul 
.Sing}] at Katauli and performed all the rites necessary 
fm’the adoption of the plaintifi and' on the same day ex- 
ecuted a deed adopting the plaintiff. The said deed of 
adoption was registered on the 4th of February, 1915 by 
the said Musammat Gomi in the Registry of the Sub- 
Registrar of J. 
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11. On the lOth day of April 1916, th© said Mu- 
isammat Gorni died. 

12. On the 12fcli day of September, 1916, the defend- 
ant claiming to be heir of the said Musammat Gomi pro- 
cured hie name to be entered in the Khewat in the court 
of Assistant Collector, etc.^ as the owner of the property 
specified in schedule A hereto and after the death of 
the said Musammat Gomi the defendant took possession, 
of the property specified in schedule B hereto. 

( As in paras, 4 and 5 of Form No. 1.) 

14- The plaintiff claims : — 

(i) A declaration that the plaintiff is the adopted 
son of the said Qabul Singh and that the defendant 
never was adopted by the said Qabul Singh. 

(ii) That the defendant be ordered to give the 

plaintiff possession of the property specified in schedules 
A and B hereto, (iii) Rs. profits of the said 

property from 12th September 1916 to the date of this 
suit, (iv) that the deed of 28th of March, 1911, mention- 
ed in paragraph 8 be rectified by the substituting the 
name of the said Musammat Gomi as a creditor instead 
of the name of the defendant and (v) a declaration that 
the defendant is entitled to one-third of the money 
now due under the said deed. 


No. 43.— IMPLIED AGREEMENT TO PARTITION. 

In or about the (state date as accurately as possible) 
the said (names of persons then entitled to make a partition) 




eDtereci into possession of separate shares 
property set out in the schedule hereto, 
the said A took the property of Nos. 1 to 4 in' the 
schedule, the said B took tl 
and one-half of the property 
The said C took ete. r ' 
subsequently treated as the 
person taking it as stated above, 
of the said A on 
share was treated as his 


of : the- 
namely,, 
said 

ook the property Nos. 5 and 6 
•erty No. 7 in the said scbedule. 
Each of the said shares was 
- ^^.0 separate property of the 

-b and on the death 

(date) and the said 0 on (te) his 
separate property. 

ANOTHER FORM. 

_ Since the (dale) the income of the property set ont 
in the schedule hereto was paid to. and its expenses or 
outgoings (meh as revenue, ete.) were always paid by 
the said (names of persons that were entitled to effeet e 
partition) in fixed proportions, namely, ■ one-fourth by 
the said A ete. and after the death of the said A on 
the (date) his share of the said income and expenditure 
was paid to or by those who would under the rules 
of Hindu Law be entitled to inherit his separate pro- 
perty, namely (ow nawi<?A. 

(hor particulars of other transactions which might 

also be pleaded as evidence of a partition, see nhaof».. 


MAHOHEDSN LAW, WAQF. 

(Title,) 

ong statement shows the relationship 
ies to this suit. All the parties are 


•deaceiidauta of, or are or were married to the desceEuiants 
of Z. A. K. Tbe aaid Z. A. K. had five aoiis aEsd no 
daughters arid left no widow surviving tiinu ilefore 
any of the events to which this suit reiates tise 
iirst son of the said Z. A. K. died ietiving no widow 
or descendants. The second son, Rhakur, is now 
dead. Defendant No. 1 is Ids widow aiid defeEid- 
ants Nos. 2 to 8 are his children. Tiie th/ird son 
of the said Z. A. K- is dead and the plaintiff is and 
was at the time of the events to which this suit relates 
his sole representative- The fourth son f)f the said 
Z. A. K., Ghafur, is now dead. Defendant No. 9 is 
his widow. At the time of his death none of his descend- 
ants were living. The fifth son of the said Z. A. K. 
is dead. Latif, deceased, was his eldest son. Defendants 
Nos* 10 and 11 are widows of the said Latif, Defend- 
ant No. 12 is the daughter of the said Datif by- 
defendant No. 11. The 5th son of tlie said Z. A. K. 
left one other child, Aziz. The said Aziz died oo 
July 28th, 1897, and defendant No. 13 is his daughter 
by defendant No. 10 who was first marrieEl to liirn and 
after his death married the said Latif. 

2. The said Z. A* K. was, and his male descendants 
are, subject to the Hanafi. School of Muhatnmudan Law. 

3. All the defendants except the 13t!i claiiik 
shares in the property of the said Latif. Tlse 13th 
defendant is made a defendant in the suit on aecfuii’jt 
of the facts stated in paragraph 11. 


was on the 16tli of April, 1909 
'Aie (m^ier of the property eimiiierated ia Scliedoles A 
■anci^ B hereto. On the said date the said Latif by a 
neen oi waqf registered on the 26th of April 1910, dedi~ 
;oa.e( att gis ^proj^^ to God and appointed himself 
■inatwalii for life of the said waqf. 

■J- By the smd deed of waqf, the said Lalif 
conferred upon the said Gl.afur the power to appoiot 
mutwalUor m.itwallk of the said waqf after the death 

■or the said Latif. 

6- From the 16th of April, 19UU, till the date of 
!B death the said Latif remained in possession of the 

said waqf property and carried out and fuldlled ail 

the objects and purposes of the said waqf. 

7. On the 7tl, of September, 1909, tl.e said Latif 
•aied. 

_ 8. On the lOth of October, 1909, the said Ghafur 

iin exercise of the power conferred on him by the said 
deed of waqf, appointed the plaintiff and 'tlie ShaJcur 
inutvvallis of the said waqf and by an instrument of 
tauliat executed on the same day, the plaintifi accepted 
the office of matwalii. The said Shakur refused to 

accept the said office arid iiev-er accepted it. 

‘-h 1 he plaintiff under the directions of the said 

(iliafur took possession of the waqf property as 
mutawalli and on the 12th of December, 1909, present- 
ed an application for mutation of names in the court 
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10. The said Shakur opposed the said application 
and the said Ghafur directed the plaintiff to withdraw 
his said application in order that the said Ghafur and 
the plaintiff might negotiate with the said Shakur for 
a settlement and induce him to withdraw his objection. 
The plaintiff in obedience to such direction with- 
drew his said application, 

11. Shortly after the execution of the said deed 
of waqf mentioned in paragraph 4, tlie said Latif 
executed a lease to the 10th, 11th, 12th and i3th 
defendants and to the said Shakur of the property 
numbered 8 etc., in Schedule A hereto. By the said 
lease a share in the property comprised in it is given 
to each lessee for his or her life subject to a condition 
that any lessee who disputes the validity of the said' 
waqf shall forfeit his or her interest under the said 
lease. The said defendants and the said Shakur have 
each of them disputed the validity of the said waqf. 

12. The said Ghafur died in April, 191o, and the 
said Shakur died on the 1st of August, 1915. 

13. On the day of the first, second, third.,, 

fourth, fifth, ninth, tenth, eleventh and twelfth 
defendants procured mutation of names in their favour 
ill the court of in respect of the 

properties enumerated in Schedules A and B hereto, 
and '^’chediile G hereto shows the profits derived by 

ia) This paragraph contains only “ matter of inducement ” to 
show the connection between paragraphs 9 and 13. 
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them from tbe said properties from that date down to 
the date of the institution of this suit The plaintiit 
does not Icnow how the Btb, 7th and 8th defendants 
have dealt with their claims to the said property. 

14. In a suit numbered , in tlie court of 
brought by the second defendant and others as 
plaintiffs against the plaintiff and others as defend- 
ants to recover certain property in the villages of 
Chakethal and Kakethal, it was decided that the said 
property was held by the defendant (the plaintiff in 
this suit) hmami for the said Latif and the said Shakur 
in equal shares, but that the suit was barred by sec- 
tion 66 of the Code of Civil Procedure and in the said 
suit it was also decided that the said wak/ created by 
tb© said Latif was valid and enforceable. 

15. The plaintiff has retained for himself the 
share of the said Shakur of the property in dispute 
in the said suit. He has not exercised his right to 
the share of the said Latif in the said property ; but 
has included it in the property in Schedule A hereto 
(numbers 22 and 23) and has held and managed it as 
wakf property. If it is decided in this suit that the 
said is invalid, the defendant reserves his rights 
over the said share of the said Latif. 

10. The plaintiff is lambardar of the villages in 
which the property enumerated in Schedule B hereto 
is situated. As such lambardar he collects the profits 
of the said property and as muhmlU he deposits the 
A.—IS 
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said prodis in the treasury of the said wahf and 
applies it to the objects of the said wakf. 

in paras. 4 and 5 of Form No. 1.) 

The plaintiff claims : — 

(a) A declaration' that tlie toakf mentioned in 
paragraph 4 is valid. 

{h) Possession as mutwalli of the said wakf oi 
the property in Schedule A hereto and 
possession of the property in Schedule B 
hereto, if this court decides that he is not 
already in possession of it. 

declaration that the lease mentioned in 
paragraph 11 is forfeited and possession 
of the property comprised in it from the 


{0) A 


{d) Rs. on account of mesne profits as 
shown in Schedule C hereto. 

No.^lr^MUHAMMADAN LAW. DOWER, 

{ride.) 

1. The plaintiff is a widow off, Y. Rhan of J. 
The first and second defendants are dangliters of the 
plaintiff and of the said i. Y. Khan, The third defend- 
ant is another widow of the said I. Y. rOian and tlie 
fourth and fiftli defendants are the children of her and 
of the said I. Y. Khan. The second plaintiff is the 
assignee of half of the subject-matter of this suit. 
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2. On the 6tii ol; Maj'’, 1916, the .said I Y. Eiias 
died intestate at J, leairing the first plaintiff and the 
defendants his heirs. 

3. At the time of his death the said L Y. Ivhan 
\vas thoi owner of the properties enumerated in Schediiies 
A and B hereto. 

4. Tti March 1899 at Ms residence at <1, the first 
plaintiff married the said I. Y. Khan, and it was 
agreed between her and the said I. Y. Khan, before her 
said marriage that she should, have a deferred dower 
of Rupees one lakh. Except as shown in xjaragraph 
7 no part of the said dower has yet been paid. 

5. The first plaintiff and the defendants took pos- 
session of the property of the said I. Y, Khan shown 
in Schedule A hereto ; but the fourth defendant took 
sole possession of the property shown in schedule B 
hereto. The latter property is worth Rupees twelve 
thousand. 

6. Oil the 18th of October, 1918, the first plaintiff 
by a deed of sale transferred one-half of her said dower 
debt to the second plaintiff. 

7. The plaintiffs have deducted from the said dower 
debt Rs. 6,2,50 being 5/80th of one lac. This deduction 
is made in respect of the first plaintiff’s share in the 
property of the said I. T. Khan, as one of his heirs 
under Muhammadan Law. 

; (As in 'paragraphs 4 and 6 of Form No. 1.) 


mg--' 
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The plaintiffs claim : — 

(1) The sum of Rs. 94,750 or such sum as the 
Court may find to be due to the first plaintiff as 
dower with interest at 5 per cent, from the 6th May, 
1916 till payment. 

(2j As against the fourth defendant, possession of 
5/80th of the property shown in the Schedule B hereto 
or 5/ 80th of the value thereof as stated in paragraph 4. 



Claim BASED ON CUSTOM. 

{Title.) 

Plaintiff ... {Pre‘emptor) 

Defendant ... [Buyer) 

1. At the time of the transactions mentioned in 
paragraph 3 the plaintiff and A. B. {seller) were 
zamindars and co-sharers in Mahal Village 
Pargana and the plaintiff still is a co-sharer and 
zamindar therein, {If the suit is brought to pre-empt 
pro2)erties in different milages^ say : “in the villages 
and mahals set out in schedule A hereto ”.) The defend- 
ant was then a stranger and had no share in the said 
village ; (or state how the plaintiffs right is superior to- 
the defendant's^ o.y., “ the plaintiff and the said A. B. 
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were then co-sliarers in the mahal mentioned in 
graph 1 and the defendant was then a co-sharer 
X'iilage mentioned in pa,ragraph. 1, but not in the 
mahal ”). 

2. At the time of the said transaction the said 
was the owner of a three anna share in the said 
({fr, at the time of the said transaction the said A. 
the owner of the properties specified in 
hereto.) 

3. On or about (give exact date if possible) 

A. B. contracted to sell to the defendant and 
deed, dated and registered on (date) at 
transferred to the defendants his said share in 
mahal (or “ the properties set out in Schedule B 
or “ the properties numbered 1, 10 and 15 in 

schedule hereto’’). 

The consideration stated in the said deed is Rs. 

4. A right of pre-emption as between co-sharers in 
the said mahal existed at. the time mentioned in 
graph 2, and still exists, and is thus stated 
wajib-ul-arz prepared at the settlement of 
the entry in the wajih-ul-arz). 

{d} vSee the Agra Pre-emption Act (No. XI of 

ih) (0 the amount of the price is not disputed, say, “ 

hut this would be an admission that the -price 
not fictitious, see para. 5 below.) 



The existence of a right of pre-emption in the said 
mahal was recognised by a final decree passed on idate) 
in suit No in the Court of (a) 

5. The price stated in the sale-deed mentioned in 
paragraph 3 is overstated in order to defeat claims to 
pre-empt the lands transferred thereby. The price 
actually paid was Rs. (or, if tJie plainiif does not know 
the price actually paid, say “ The plaintiff will contend 
that the price paid was the value of the said lands 
which is Rs. and no more.”)(&) 

6. The plaintiff first heard of the transaction men- 
tioned in paragraph 3 on or about (date) and immediately 
offered to pay the said price (or, the value of the land as 
stated in paragraph 5) to the defendant and demanded 
possession from the defendant, which the defendant 
refused and still refuses to give to the plaintiff. 

7. The plaintiff is ready to pay such siim as the 
Court finds to be the price actually paid by the defend- 
ant to the said A. B. for the land transferred by the 
said sale-deed, (e) 


(а) See the Agra Pre-emption Act (No. 

(б) This averment is unnecessary if th( 
puto the amount of the price. 

(c) This averment is unnecessary if thf 
pute the amount of the price. 
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No.^,-CMil BASED ON HDHAMIADAM LAW. 

1 , Allege that plaintiff and the seller are both. Alukarn- 

madans. 

2, Plead the contract to sell and the sale bp A. B. {the 
seller) to the defendant as in paragraph 3 of the preceding 
precedent and describe the property sold. 

3. At, the date of the transactions mentioned in 
paragraph 1 the plaintiff was and still is a co-sharer in 
the lands described in paragrapi) 1 {shafiA-sharih) or the 
owner of {describe land) across which the said A. B. had 
an easement of bringing water along a watercourse to ir- 
rigate the lands described in paragraph 1 {shafiA-khalleet) 
or the owner of {describe land) bordering on the lands 
described in paragraph 1 {shafid-jar). 

4. Immediately on hearing of the sale mentioned in 
paragraph 1 the necessary talabs were performed by the 
plaintiff. 

Remaining paragraphs as in the preceding precedent. 


PETITIONS IN MATRIMONIAL CASES. 

. No. l.—PETITIOM BY HUSBAND FOR A DISSOLU- 
TION OF MARRIAGE WITH DAMAGES AGAINST A 
CO-RESPONDENT, BY REASON OF ADULTERY, 

{See sections 10 and 34 of the Indian Divorce Act), 

Between A. B., petitioner and C. B., respondent, and 
X. Y., co-respondent. 

In the (High) Court of 

To the Hoii’ble Mr. Justice (or, To the Judge of). 

The day of 1925. 

The petition of A.B. , of 

Sheweth, 

1. That your petitioner was on the day of 

one thousand nine hundred and , lawfully 

married to C. B., then C. D., spinster, at 

2. That after (or, from the date of) the said mar- 

riage, your petitioner lived and co-habited with his 
said wife at and at , in , 

and lastly at , in , and that your 

petitioner and his said wife have bad issue of tfieir said 
marriage, five children, of whom two sons (^1 only 
survive, aged respectively twelve and fourteen j^eare. 

(а) We have selected, for the assistance of the pleader, some 
of the few precedents contained in the Schedule of Forms to the 
Indian Divorce Act, (Act IV of 1869). These are statutory. 
Why they are seldom or never used in the districts courts it is 
impossible to suggest, unless it be that pleaders do not kno^v of 
their existence. We have added to them, with certain modifica- 
tions, further examples from Dixon’s “ Divorce Law and Practice 
in England,’’ which a practitioner should never fail to consult if 
he can procure a cppy. A genuine attempt to follow these ex- 
amples will avoid all risk of serious error. 

(б) The names should be stated. 
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3. Thot during tbe three years immediately 

preceding the day of one thousand nine liuiidred 
and , X, Y. was constantly, with few exceptions, 

2 'esiding in the house of your petitioner at aforesaid, 
-and that on divers occasions during the said period, the 
dates of which are unknown to your petitioner, the 
said C. B. in your petitioner’s said house committed 
adultery with the said X. Y. 

4. That at the time of their said marriage, your 
petitioner and the said C. B. were and still are Christians 
{or and your petitioner, still is a Christian). 

5. (a) That your petitioner was born in British 

India and has always lived there and now resides 
at in the district of 

or 

That your petitioner came to British India in the 
year , and settled there with the intention of 

making it his permanent home, and now etc. 

6. That no collusion or connivance exists between 
your petitioner and his said wife for tbe purpose of 
obtaining a dissolution of their said marriage or for any 
other purpose. 

Your petitioner, therefore, prays, etc. {see page 243). 

(Signed) A. B. 

FORM OF VERIFICATION 

1, A. B,, the petitioner named in the above peti- 
tion, do declare that what is stated therein is true to the 
best of ray information and belief. 

(a) For the rules concerning domicile Bee the note at the end 
of this book. 
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.10. 2.-~P£TITI0N BY WIFE FOR DISSOtOTIOl OF 

MARRIAGE, 

{See Section 10 of the Indian Divorce Act.) 

Between A. B., petitioner, and 0. B. respoiident, 
(rest of Heading as the No. 2). 

The petition of A. B. , of 
Sheweth, 

1. That your petitioner was on the day of 

19 , lawfully married to C. B. (state whether the wife 

was then a widow or a spinster) at (Here state where the 
marriage took place). 

2. 1 hat after the said marriage your petitioner lived 

and cohabited with her said husband at ^ and 

that your petitioner and her said husband have had issue 
of their said marriage two children ; namely (Here state 
the names and ages of the children {if any) of the marriage). 

3. That on the day of , 19 , and on 

other days between that day and fa) the said C. B., 
^t , in the district of committed 

adultery with R. S. : 

4. That in and during the montiis of January, 

February and March, 10 , the said R. S. fre- 
quently visited the said 0. D. at , and on divers 

of such occasions committed adultery with the said C. D. 

a. [Here allege such other acts on the part 'of the 
husband, such as cruelty or desertion, as loill, token coupled 
with adultery, entitled wife to a divorce.Jh) 

"I'Ct of adultery allemnl 

K.O) bee p. 240, et seq. ' ' 


{ 235 ) 



6. (As in paragraph 4 of Petition 'No, 1). 

7" (Allege that the petitioners husband is dornlelled hi 
British India and resides within the pzr is did ion of the 
as the 'paragraph 6 of Petition JNo. I), (a) 

8. [<4.5 in paragraph 6 of the preceding form h] 

Yonr petitioner therefore linnibly prays. 

That your lordship will be pleased to decree : — 
{Here set out the relief sought). 

And that your petitioner may have such further 
and other relief in the premises as to your lordship may 
seem meet. 

(Petition er's .signature.) 

Form of verification. See No. 1. 

No, 3. -PETITION FOR DECREE OF NULLITY OF 
MARRIAGE, 

(See section 28 of the Indian Divorce Ad). 

(Heading as in No. 2. \ 

The petition of A. B., falsely called A. D., 

Sheweth, 

1. That on the day of , one thousand nine 

hundred and , your petitioner, then a spins- 

ter eighteen years of age, was married in 
not in law, to 0. D., then a bachelor of about 
of age, at 



petitioner lived and co-habited with the said 0, 1)., at 
divers places, and particularly at aforesaid. 

_ 3. That the said (1 D, has never consunimated the 
said pretended marriage, 

-t. ^ That at the time of the celebration of yonr peti- 
tioner’s said pretended marriage, the said 0. D. was, ’ey 
reason of his irnpotency or malformation, legally incompe- 
tent^ to enter into the contract of marriage. 

5. (^.v in paragraph 4 p. 2S3). 

6. {State respondent’s residence). 

7. That there is no colliisioii or connivance between 
your petitioner and the said C. D. with respect to the 
•subject of this suit. Your petitioner therefore prays 
that this aion’ble) Court will declare that the said 
marriage is null and void. 


{Signed) A. B. 

Form of Verification : See No. 1. 


The above is the form given in the schedule to the 
Indian Divorce Act. In an English petition, which, in this 
respect, seems more suitable, paragraphs 2, 3 and 4 and 
the prayer would run thus 

2 . I3iat your petitioner and the respondent have 

Toin that time until shortly before the commencement of 
this suit, and for more than three years, namely, for 
years, lived and cohabited together. 

o. That the said was at the time of the 

said marriage, and has ever since been, wholly unable 
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to ccjnsiimmate the said man-iage, by reason of the loal- 
formation {or, the frigidity and impotence) of his x^arts- 
of generation. 

4-. That the said malformation {or, frigidity and 
impotence) of the said is wholly incurable by art 

or skill. 

Your petitioner therefore humbly prays — 

That your lordship will be pleased to decree that 
the ceremony of marriage celebrated as aforesaid between 
your petitioner and the said is null and void, and 

that your petitioner is free from all bond of marriage- 
with the said ; and that your petitioner may have 

such further and other relief in the premises as to your 
lordship may seem meet. 


No. 4.'~PETITI0N BY WIFE FOR JUDICIAL 
SEPARATION ON THE GROUND OF HER 
HUSBAND’S ADULTERY. 

( See section 22 of the Indian Din orce Act). 

(Heading as in Ho. 2.) 

The petition of C. B., of , the wife of A. B. 

Shewetii, 

1. That on the day of , one thousand 

nine hundred and , your petitioner, then 

G. I)., was lawfully married to A. B. at the Church of 

in the . 

2. That after her said marriage, your iDetitioner 

cohabited with the said A. B. at . and at 


put, 
Stic 
the 
the 
, on 
lats 
and 


aiid that your petitioner and her said husband have 
issue living of their said marriage, three children, name- 
ly, etc, 

3. That on divers occasions in or about the oioni]}n 

of August, September and October, one thousand nine 
hundred and , the said A. B., at aforesaid 

committed adultery with E, F., who was then living in 
the service of the said A. E. and ,your petitioner at their 
said residence at aforesaid. 

4. That on divers occasions in the months of Octo- 

ber, November and December, one thousand nine hun- 
dred and , the said A. B., at aforesaid, 

committed adultery with G. TL, who was then liv- 
ing in the service of the said A. B. and your petitioner 
at their said residence at aforesaid. 

5. (As in paragraph 4 p, 233). 

6. (State respondent\H residence). 

7. That no collusion or connivance exists between 
your petitioner and the said A. B. ivitli respect to the 
subject of the present suit. 

Your petitioner therefore prays that this (ITon’ble) 
Court will decree a judicial separation to your petitioner 
from her said husband by reason of his aforesaid 
adultery. 

C. B. 

(Form of Verification : See No. I.) 


Mo, 5.~~PSTITI0N FOR A JUDICIAL SEPARATIOM - 
BY REASON OF CRUELTY. 

(See section 22 of the Indian Divorce Act.) 

( Heading as in Ho. 3.) 

The petition of A. B. (Wife of 0. of 
Sheweth, 

1. That on the day of , ono thousand 

nine hundred and , your petitioner, then A* D., 

spinster, was lawfully married to C. B., at 

2. That , from her said marriage, your petitioner 

lived and cohabited with her said husband at until 
the day of , one thousand nine hundred 

and , when your petitioner separated froni her 

said husband as hereinafter more particularly mentioned, 
and that your petitioner and her said husband have had 
no issue of their said marriage, (or state number^ names and 
ages of children,) 

3. That from and shortly after your petitioner’s said 
marriage, the said C. B. habitually conducted himself 
towards your petitioner with great harshness and 
cruelty, frequently abusing her in the coarsest and most 
insulting language, and beating her with his fists, with 
a cane, or a whip or with some similar weapon. 

4. That on an evening in or about the month of , 

one thousand nine hundred and , the said C. B. 

in the highway and opposite to the house in which your 
petitioner and the said C. B. were then residing at 
aforesaid, endeavoured to knock your petitioner down, 


and was only prevented from doing by so the interference 
of F. D., your petitioner’s brother. 

5. That subsequently on the same evening, the sau: 

C‘ B. in his said house at aforesaid, struck your 

petitioner with his clenched fist a violent blow on her 
face. 

6. That on one Friday night in the month of , ^ 

one thousand nine hundred and , the said C. B., 

in , without provocation, threw a knife at your 

petitioner, thereby inflicting a severe wound on benight 
hand. 

7. That on the afternoon of the day of , 

one thousand nine hundred and , your peti- 

tioner, by reason of the great and continued cruelty 
practised towards lier by her said husband, withdrew 
with assistance from the house of her said husband to ^ 
the house of her father at , that from and 

after the said clay of , one 

thousand nine hundred and , your petitioner 

has lived separate and apart from her said husband, ^ 
and has never returned to his house or to cohabitation 
with him. 

8. (.ds in 'paragraph 4^ p. 233.) 

9. (State respondent' s residence). 

10. That there is no collusion or connivance between 
your petitioner and her said husband with respect to | 
the subject of the present suit. 
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Your petitioner, therefore, prays that this (Hoii'ble) 
Court will decree a judicial separation between your 
petitioner and the said G. B., and also order that the 
said 0. B. do pay the costs of and incident to these pro- 
ceedings. 

(Signed) A. B. 

Form of verification : see No. 1. 

Ho. e.-ALLEGATIOHS OF OTHER GROUNDS FOR 
DIVORCE OR SEPARATION. 

Z?«5tjra‘ori.—- -That on or about the day of 

19 , the said 0. D. deserted your petitioner 

without reasonable excuse, and from that time down to 
the present, being for the space of two years and up- 
wards, has continued to desert your petitioner. 

Gruelty . — That in or about the month of ,19 

at No. , Street aforesaid, the said C. D. struck 
your petitioner in her face with his clenched fist and 
knocked her down. 

That on the day of in the said year, at 

their residence as aforesaid, the said C, D. violently 
assaulted your petitioner and dragged her out of bed by 
the hair of her head, and kicked her, and threatened 
to kill her, 

//a5k.— -That in and during the years 19 and 19 at. 
their residence as aforesaid, the said 0. D. has habit- 
ually used abusive, offensive, and threatening language 
to your iDetitioner and beaten her. 

A.-16 
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Fear of bodily injury .'—That in consequence ot tlie 
•above treatment your petitioner was in daily fear of tier 
life or of some serious bodily injury. 

Withdrawal from cohabitation. — That under the 
circumstances aforesaid your petitioner was on the 
day of , conipelled to v/ithdraw from cohabita- 

tion with the said C. D. for her own safety : that the 
respondent, by a solemn promise that he would treat her 
kindly for the future, induced her to return to cohabita- 
tion : that, upon your petitioner doing so, he again treat- 
ed her with violence and cruelty, and that in con- 
sequence of his said conduct your petitioner was again 
compelled to withdraw from cohabitation with the said 
respondent, and has lived separate from him since her 
said withdrawal to the present time. 

Charge of assault before a magistrate. — That by reason 
of the said 0. D-’s violence your petitioner was compel- 
led to seek the protection of the law, and that accord- 
ingly, on the day of last, the said C. I), 

was taken before , the magistrate presiding 

at , and was by him bound over to keep the 

peace towards your petitioner for a space of 
months. 

Incestuous adultery.— That on or about the day 

of , and on other days between that day and 

, the said C. D.j at , in the district of 

, committed incestuous adultery with M. H., a niece 
of your petitioner. 


on the day of- , id 

the year 19 , at , in the district of , 

tlio said'G. D, committed a rape upon the person of 
Bigamy with adultery . — That on the dajs' of 

19 , at , in the district of , 

the ceremony of marriage was duly performed 
between the said respondent and one E. E., your peti- 
tioner, his lawful wife, being then alive, whereby the 
said respondent committed bigamy, and that from and 
after the above date, particularly on or about the 
day of , the said respondent and the 

said E. F. cohabited and committed adultery together. 


No. 7.~CLMM FOR DAMAGES. 

That your petitioner claims from the said M. N. 
damages in respect of such adultery the sum of 
3. 15,000. 


No. S,-PRAYER. 

Your petitioner therefore humbly prays that your 
lordship will be pleased to decree 

Divorce. — That the said marriage of your petitioner 
with the said C. I), may be dissolved. 

Judioial separation. — That your petitioner may be 
judicially separated from the said G. D. 

IVheve there is a co-respondent^ whether damages are 
claimed or rioL—That the said co-respondent may be 
condemned in the costs of these proceedings. 
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Ap^ohU in either »a«.-That your pet.t.oner .nay 
Irave the custod^ oE tte child (or, children), o 
marriage (a) and that your petitioner may h a e =uc , 
further and other relief in the prem.aea as to yon. !oi . 
may seem meet. , , 

Prayer where damages are claimed.-Th&t tne sa 

he condemned in such damages as may be 
awarded in respect o£ the said adultery , tnat the sai 
damages be applied for the benefit of your petitioner 

of the said children, respectively, o£ the said mai- 

riage, or otherwise as to your lo rdship may seem meet. 

No 9 -PETITION FOE ALIMONY PENDING 
' THE SUIT. 

(See seetion 36 of the Indian Divorce Aet.) 

(Beading as in No. 1 or 2 as the ease may be) ^ 

The petition of 0. B., the lawful 

w?Fe of A. B. 

That the said A. B. has for some years carried on 
business of , at , and from such business 

' the net annual income o£ from Its. 4,000 to 

2 That the said A. B. is possessed of phate, funu- 
" linen and other effects at his said house at _ atore- 
,11 of which he acquired in right of your petitioner 
with money he acquired thrcuigli 


3. Tha.t tlie said A. B. is entitled, under tlie will 
of l].ls icUher, subject to the life-interest of Ills motlier, 
therein, to propf3ri;y of the value of Rs. 5,000 or some 
other considerable amount. 

Your petitioner, therefore, prays that this (Hon’ble) 
Court will decree such sum or sums of money by way of 
alimony, pending the suit as to this (Hon’ble) Court 
may seem meet. 

(Signed) 0. B. 


Ho, lO.-PETITION FOR RESTITUTIOM OF COHJOGAL 
RIGHTS. 

(See section 32 of the Indian Divorce Act.) 

(Heading as in No. 2.) 

The petition of A. B., of , 

Sheweth, 

1. That your petitioner was on the day of 

, 19 , lawfully married to 0, B. at 

2. That after her said marriage your petitioner lived 

and cohabited with her said husband at , afore- 

said, and that there has been no issue of the said 
marriage. 

3. That the said did on the da.y of , 

19 , withdraw from cohabitation with your peti- 

tioner, and has ever since, without any just cause, kept 
and continued away from her, and has also refused, 
and still lefiises, to render her conjugal rights. 

Your petitioner therefore humbly prays, 
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That your lordship will be pleased to decree that the 
said .. do take home and receive your pelitioaer as 
his wife, and render to her conjugal rights; and that 
he pay the costs of and incident to this petition ; anji 
that your petitioner may have such further and otlier 
relief in the premises as to your lordship may seem irieet. 

(Signature of petitioner). 

WRITTEN STATEMENTS OF DEFENCE. 

No. L— GENERAL DEFENCES, 

(а) Traverse. 

The defendant denies (or, does not admit) that {state 
the facts denied or not admitted). 

(б) Confession and avoidance. 

The defendant admits that (state the facts admitted) 
but says that (state the additional facts on which the defendant • 
relies as absolving him from liability). 

(g) Limitation. 

The plaintiff’s alleged cause of action is barred by 
article of the second Scliedule of the Indian Limita- 

tion Act, 1908. 

(d) l^lea to the Jurisdiction. 

The court has no jurisdiction to try this suit because 
(state the facts on which the defendant relics as ousting the juris- 
diction of the court. 

(e) Insolvency. 

On the day 1925 by an order made in 

tlie Court of the defendant was adjudged an 

insolvent. (OrJ 


( 247 ) 


On t;lie day of 1925 and after tbe plaiii- 

tiii’s cause of action bad accrued, wliicli cause of action 
was a claim provable in insolvency, the defendant was 
adjudged an insolvent by an order made in the Court 
of and by another order of the said Court made 

on tlie day of 1925 the defendant ob- 

tained Ills discharge whereby be wnis released from the 
plaintiff’s said claim. 

(/) Payment into Court. 

The defendant as to the whole of the plaintiff’s claim, 
(or, as to Rs. part of the money claimed) lias 

Xiaid into Court the sum of Rs. and says that 

that sum is enough to satisfy the plaintiff’s claim {or, 
as much of the plaintiff’s claim as is not hereby admitted.) 

(g) Res judicata. 

The plaintiff’s claim is barred by the decree in suit 
No. in the court of between {state the parties). 

{h) New matter of defence arising after the institution 
of the suit. 

Since the institution of this suit, namely on the 
day of 1925 {state the facts relied on). 

(b Accord and satisfaction. 

On (iiaie) it was agreed verbal! j-- (or, in writing) that 
the plaintiff would accept Rs, (or, would accept 

50 mds. of Debra Dun rice) from the defendant in dis- 
charge of the claim in respect of which the plaintiff 
sues in this suit, and the said sum was paid (or, the said 
rice was delivered) by the defendant to the plaintiff and 
accepted by him on [date\ 
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1 See also Defence No. 31, 


ij) Set-off. 

The defendant is entitled to set-off Rs. [o?*, to 

a set-off equal to the plaintiff’s claim ; o?*, to a sot-ofi; 
equal to as much of the plaintiff’s claim as is not hereby 
admitted'] for (here state thi^ grounds of the set-oj, iVir, 

goods sold and delivered by the defendant to the plaint! fh 

Particulars are as follows : — 

Rs. a. p. 

January 25, 1924, 20 matinds of rice at Rs. 
per maund ... 

March 19th, 1925, 35 maunds of barley at 
Rs. per maund 

Total 

(k) Estoppel by words. 

On the day of 19 , (or, 

Before the defendant bought the lands over which the 
plaintiff now claims a right of way) the plaintiff, (know- 
ing that the defendant was intending to buy the said 
lands) told the defendant verbally at (or, in a letter dated 
etc.) that (the plaintiff was not entitled to a right of way 
over the said lands). 'The plaintiff thereby induced the 
defendant to pay Rs. more for the said land than he 
would have done if he had known that the plaintiff 
claimed a right of way over it ; or to buy the said land 
which etc) and the defendant will contend that by 
reason of the said facts the plaintiff is estopped fr(.>m 
(claiming a right of way over the said lands). 

(/.) Estoppel by conduct. 

1. By a power of attorney dated, etc., the said 
{mortgagor) appointed the plaintiff am-muJchtar for her. 
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2. The plaintiff executed the said mortgage deed 
for o,nd in the name of the said (mortgagor) as her mulch- 
tar under the said power of attorney ; and in that capa- 
city he registered the said deed and received the mort- 
gage money ow idate). 

3. The plaintiff at the time when he executed the 
said mortgage deed was aware of its contents, and by his 
acts and conduct as stated in paragraph 2 he represented 
to the defendant that he had no claim or title to the 
lauds affected by the said mortgage (or^ “ that he had aban- 
doned any claim that he might have to the said lands ”) 
and thereby induced the defendant to lend Rs. upon 
the security of the said lands and the defendant will 
contend that by reason of these facts the plaintiff is 
estopped from disputing the validity of the said mort- 
gage.! 

No. 2.— PERFORMANCE REMITTED, 

On (date) the plaintiff verbally (or, in a letter to the 
defendant dated ^informed the defend- 

ant that the plaintiff would not require performance of 

the contract alleged in the plaiDt.2 

No. 3.— RESCISSION OF CONTRACT. 

On (date) the plaintiff and defendant verbally (or) By 
a letter dated to the defendant, the plaintiff olfered 

1 Sne Sarcifc Ohundcr v. Gopal Chunder, L. R. 19 Ind. App., 

203. ; . i 

2 See the Indian Oontract Act, S. 63. 
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and by a letter dated the defendant) agreed 

to rescind the contract alleged in the plaint. 


No. 4.—MIN0RITY* 

The defendant was born on {date) and vras a minor at 
the time of the events alleged in paragraph of the 

plaint (or, at the time when the contract alleged in 
paragraph of the plaint was made ; or, when the docn- 
ment mentioned in paragraph of the plaint was exe- 
cuted). 


No. 5.— FRAUD. 

On {date) the plaintiff represented to the defendant 
verbally (or, in a letter to the defendant ; or state how the 
representation was made) that {set out the representation) but 
in fact as the plaintiff then knew {state shortly the matters in 
which the statement was false), and the plaintiff therebv 
induced the defendant to enter into the contract alleged 
in paragraph, of the plaint. 

Another form. 

The defendant was induced to enter into the alleged 
contract (or, to buy the said goods) by the fraud of the 
plaintiff. 

Particulars are as follows : — 

On {date) the plaintiff verbally (or in a letter to the 
defendant dated ) represented to the defendant that 
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{set out the representation) but as the plaintiff then knew 
(set out the true facts I 


No„ 6,~ MISTAKE, 

The defendant executed the {document) mentioned in 
paragraph of the plaint in the belief that it was 

{state what the defendant thought it was) and without being 
aware of its contents. 

Another' form. 

The (tfocuwjeni) mentioned in paragrajah of the 
plaint was prepared by the plaintiff’s vakil who was 
employed to draw up the {document) necessary to carry 
out the contract stated in paragraph . The said contract 
was the only one made between the plaintiiT and the 
defendant -and the said {document) was signed by the 
defendant in the belief that it carried out the said con- 
tract. The said {document) does not cany out the said 
contract in the following respects (state them). 


NO, 7.~UNDUE INFLUENCE. 

At the time when the said {mortgage) was executed, 
the plfiintifi was the nmkhtar of the defendant and the 
defendant had no proper independent advice at the time 

when he executed the said 

1 See also plaints Nos. 16, 18 and 19. 

By omitting the words, “ as the plaintiff then k)iew,” and by 
srihatituting the word “ misrepresentation ” for “ fraud.” These 
forms can, in a proper ease, be used for the much safer defence of 


leal 
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Another form. 

At the time when the said {document) was executed by 
the said X, the plaintiff was in a position to dominate 
and did dominate the will of the said X and thereby 

induced him to execute the said (docMW^'nt), 

Particulars of the facts relied on as evidence of undue 
influence. 

At the time when he executed the said document the 
said A was dying of (state nature of the illness) and the 
plaintiff prevented any of his relations from visiting the 
said A and on (date) the plaintiff was heard to tell the 
said A that he would not allow any of the relatives of the 
said A to visit him unless he executed the said (document). 


No. 8,-~DEFENCE THAT A CONTRACT WAS 
MADE AS A WAGER, 

The agreement alleged in paragraph of the 

plaint was made as a wager on the price of (orain) on 
(date). No actual sale and delivery of (grain) was intend- 
ed (or, contemplated) as the plaintiff knew when he 
entered into the said alleged contract. 


No, 9,— CONDITION PRECEDENT. 

The defendant admits that he agreed to take the 
bungalow mentioned in the plaint from the plaintiff at 
the rent mentioned therein, but says that it was agreed 
between the plaintiff and the defendant at the time 
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when the ecsRtract o£ tenancy for the said bungalow 
was made between them, that the defendant would not. 
be bound to take the said bongalovv unless he v?er& 
transferred from Lucknow to Allahabad on' or before 
the lat of <.)ctober, 1920. The defendant was not trans- 
ferred to Allahabad on or before the said date and as 
soon as he knew that he would not be so transferred he 
informed the plaintiff in a letter dated 
Another form. 

It was agreed between the plaintiff and the defend- 
ant that the defendant would become tenant of the 
bungalow mentioned in the plaint to the plaintiff from 
{date) provided that the said bungalow was put in repair 
and white-washed before {date). The defendant-did not 
white-wash the said bungalow before the said date and 
the said bungalow was not in proper repair on the said 
date in the following respects : — The roof was leaking, 
two of the doors were broken and had not been replaced, 
and the tiling of the floor in one of the rooms had been 
taken up and had not been relaid. 

No. 10.— DEFENCES TO AVERMENTS OF 
FRAUD, 

The plaintiff did not believe that the statement set 
forth ill paragraph of the plaint was true 

or 

At the time mentioned in paragraphs of the 

plaint the plaintiff was aware of the true facts about the 
matters mentioned in the said paragraphs. 



The plainfcifi’ made independent inquiries irit’o the 
matters stated in, etc.^ and acted on his own jnclftineni 
and knowledge and not in consequence of tlie said 
statements^ 

The plaintil'f would have acted as alleged in para- 
graph of the plaint in any case and even if the 
statements alleged in, etc., had not been made (or, the 

facts alleged in paragraphs of the plaint to have 

been concealed from him, had been disclosed). 2 

The statement alleged in etc., was true. 

The statement alleged in etc., was a mere statement 
of the defendant’s opinion (or, belief, or, intention) as 
the plaintiff knew when the said statement was made to 
him and the said opinion {or, belief, or, intention) was 
honestly entertained by the defendant when the said 
statement was made.3 

When the statements alleged in paragraph, etc., 
were made the defendant believed them to be true. 

The statement alleged in paragraph, etc., was not 
addressed to the plaintilf (or, was not made with the 
intention that the plaintiff should act on it) and the 
plaintiff knew or ought to have knowii tins when he 
acted as alleged in paragraph, etc. 4, 

1 See Jennings v. Broughton, 17 Beav., 234. 

2 See Madeay v. Tail : [1906] A. C., 24. 

3 la some cases aa expressioa of iatentioa, etc., may he frau- 
dulent. See Edgington v. Fitssmauriee, 29 Oh. D., 483." 

4 See Peek v. Gurney, L. R. 6 H. L., 377. 


Mo. II«-»DEFENCES IN SUITS FOR GOODS SOLD 
AND DELIVERED. 

1. The defendant did not order tbe goods. 

2. The goods were not delivered to the defendant. 

0. . The price was not Ea. 

(or) 

4.} 1 I,. 

6., > Except as to Rs. , same as > 2. 

6 . } IS. 

7, Before suit (or, After suit), namely on tbe (dat^), 

tbe defendant (or, A.B , the defendant’s agent) satisfied 
the plaintiff’s claim by payment of Rupees (siatg amount) 
to the plaintiff (or, to C- D., the defendant’s agent) at 
(state plaoe or mode of payment^ e.g.^ at tbe plaintiff’s shop 
No. , ICatra, Allahabad, or, by money-order for 
Rupees , despatched from (place) on (date) and 

addressed to the plaintiff at etc.) 

No. 12,-DEFENCE IN SUITS ON BONDS. 

1. The said bond was never executed by the defend- 
cmt. 

2. The defendant made payment to the plaintiff on 
the day according to the condition of the bond (or, After 
the day named and before suit, namely on (date)^ the 
defendant paid the plaintiff the principal and interest 
mentioned in the bond) (add 'particulars of place or manner 
of payment.) 

: No. IS.—DEFENCE IN A SUIT ON A' OUAIANTEE.;:; 

The defendant was released from the guarantee 
alleged in paragraph of the plaint by the plaintiff 


time to tlie said {principal debtor) in pursuance of 
a l)iii(]ing ugreenient. 

Particulars of the said agreement live :—( State the 
date and fenny, of the agreement^ and ichether it way verbid or 
written), • 


: No. i4,-DEFENCE TO PLiINT NO, 12 WITH 
, F0.LL TRAVEBSES..: 

1. The defendants admit tliat the plaintilTs carry 
on a paJcki arhat agency at Ainroha, and that tlie plaiiitifl's 
have on occasions acted m pahka arhatins for the defend- 
ants since 1910 ; but they deny that the plairitiiTs ever 
acted as pak.ka arhatias for the defendants before that 
date, or that there has been any regular coarse of busi- 
ness between tiie defendants and the plaintiffs sucli as 
that alleged in paragraph 1 of the plaint. 

2 . "idle defendants denj^- that it is difficult to sell 
bajra in Aniroha unless it is of the bind and quality 
grown in the district of Amroha (hereinafter culled 
Amroha biijra). There has never been any courHO of 
business between the plaintiffs and the defendants such 
as that alleged in paragraph 2 of the plaint. 

3. Tiie facts stated in paragraphs 3 and 4 of ilie 
plaint are admitted. 

4. The defendants do not admit either that any of 
the contracts stated in, paragraph 5 of the plaint were 
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made, or that the said contracts or any of them, if ma.de.. 
(vThicli the defendants do not admit) related to Amroha 

bajra. 

5. Subject to the plea in paragraph 13 liereof, the 
defendants admit that if the contracts mentioned in 
paragraph 5 of tlie plaint were made, which the de- 
fendants deny, the plaiiitiifs would be liable as stated, 
in paragraph 6 of the plaint. 

G. The defendants admit that they recei\^e(i tele- 
grams and letters from the plaintiffvS as alleged in para- 
graph 7 of the plaint, and that they replied to them. 
The said telegrams and letters only stated the quantity 
of bajra sold and the dates on which delivery was to be 
made ; but none of them stated that Amroha bajra had 
been sold on the defendants’ account, nor did the defend- 
ants in any of their replies agree to sell or deliver 
Amroha bajra. 

7. In reply to paragraph S of the plaint, the defend- 
ants repeat paragraphs 4 and 6 hereof, and admit that 
they instructed the plaintiffs to take delivery of bajra 
from J. K. J. N, as alleged in paragraph 8 of the plaint. 

8. The defendants deny that the bajra mentioned 
in paragraphs 9 and 10 of the plaint was not Amroha 
bajra ; and, alternatively, they say that the said bajra 
was as good as that ordinarily sold in Amroha and was 
easily saleable there, and they deny that any buyer 
refused to accept the said bajra either because it was 
not Amroha bajra or at all. 

17 ■■■ 



9. Tire defendants deny each and every fact stated 
In paragraph 10 of the plaint. 

10. The defendants do not admit that the price of 
Amroha bajra was 10 seers 5 chattaks in iiraroha, market, 
on the 16th of December ; nor do they admit that the 
plaintilfs made any payment to the said buyers as alleg- 
ed in paragraph 11 of the plaint, 

11. The defendants do not admit that any ciistotn 
such as that alleged in paragi-aph. 12 of the plaint exists 
in Amroha. The rate of commission is Rupee one per 
cent., which covers all the pakka arhatia’s charges. The 
payment of one anna six pies for charity is not invari- 
ably made, and is entirely voluntary on the part of the 
seller or, depends entirely upon the wish of the seller). 

12. The defendants do not admit, that the plaintiifs 
made any payment of tlie kind alleged in paragraph 13 
of the plaint. 

13. As an alternative defence to the plaintiffs' claim 
the defendants say that (as in form A'e. 5, p, Sr>2.) 


NO, I6.™DEFENCE TO A CLAiii FOR DAMAGES FOR 
NEGLIGENT DRIVING. 

1. The defemlant denies that the motor car men- 
tioned in paragraph 2 of the plaint was his property or 
was being driven by his servant, or by tuiy one acting 
under liis orders or control. The said motor car then 
belonged to M. N. & Go. of taxi-cab proprietors, and 
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was beiog clri\’'en by tbeir servant, and had been hired 
by the defeiulant to drive him from to 

2. The defeudatit does not admit that he or the 
driver of the said motorcar was guilty of negligence on 
the occasion mentioned in paragraph 2 of the plaint. 

b. Even if the defendant or the said driver was 
negligent, which the defendaiit denies, there was con- 
tributory negligence on the part of the plaintiS. 

Partioulars : 

Iiiiniediately before the events mentioned in para- 
graph 2 of the plaint, the plaintiff proceeded 

to cross the road without looking to see what traffic was 
coming up the road, and when the defendant’s motor 
was about 3 yards from him, and coining up behind 
him, the plaintiff dropped a book and stopped it to pick 
it up.' 

4. The defendant does not admit any of the facts 
alleged in paragraph 3 of the plaint.^ 

No, 16 ,— DEFENCES IN SUITS FOR MALIGiOOS 
. PROSECUTION, 

1. The defendant does not admit that he had 
no reasonable and probable cause for instituting the 

1. See Mo. 20 oi the precedents for plaints. The first 
sentence or paragraph 1 of this defence as given in appendix A 
of the Civil Procedure Code makes the mistake of the “ literal 
traverse.” 


proceedings mentioned in the plaint against the plaindif, 
or that he was actuated by malice when he instit^ited 
the said proceedings. On the contrary the dei'endfint 
believed in good faith that lie was discliargiiig a public 
duty by instituting the said proceedings.(a) 

( 2 ) The defendant does not admit that the said 
charge against the plaiiitiH was dismissed (ci-, that the 
plaintiff was acquitted on the said charge). 


No, 17.— DEFENCE TO A SUIT FOB FALSE 
IMPRISONMENT, 

On (dats) certain property of the defendant {descriha U) 
was stolen from him, and the defendant had reasonable 
and probable cause for suspicion that tlie said piopeity 
had been stolen by the plaintilf, aa<l in that belief gave 
the plaintiff into the custody of tlie police on {date) and 
charged him with having taken the said goods. 

Particulars of the defendant’s grounds of snepicion 
On {date) tlie defendant placed the said goods in 
a godown in the presence of the plaintiff, and locked tlm 
said godown and gave the key to the plaintiff. On the 
following morning the plaintiff was absent from Ids 
work, and could not be found and ; on the next day the 
defendaiit broke open the said godown and found tliat 
the said property was not there. 



No. 1S.™DEFENCE TO PLAINT No. 28. 

On the occasion mentioned in paragraph of 

the plaint the plaintiff was drunk, {or state the acts or tion- 
duct which would justify an arrest without warrant under 
Ss, 131 or 132 of the Indian Railways Ael^ 1890), and 
the defendants removed the plaintiff from the carriage 
mentioned in the plaint as gently as possible {or without 
using more force than was necessary), and detained him 
till he could be brouglit before a magistrate, (or till he 
gave bail) which was the assault and imprisonment 
complained of. Except as stated herein, the defendants 
deny that they eitlier assaulte<l or imprisoned the 
plaintiff 


No, !9.~-DEFENCE IN SUITS FOR DETENTION 
OF GOODS. 

1. The goods were not the property of the plaintiff. 

2. The goods were detained for a lien to which the 
defendant was entitled, 

Particndars are as follows 

1907, Afay 3rd. To carriage of the said goods from 
Delhi to Calcutta : — 

45 mamiids at Rs. 2 per mavind ... Rs. 90 


No, 20.--DEFENCE TO PLAINT No. 31. 

'hhe dofemlaiit denies tliat when A bouglit the 
cotton cloth mentioned in the plaint he was acting as 


boiiglit. tlie said goods from the piaintih on fiis owt? 
behalf, and the plaintiffs were a\¥ai-e of this \Yhen they 
sold and delivered the said cotton cloth to him. 


NO. 2!, — STOPPAGE IM TRANSIT. 

While the goods meritioried in paragrnph of tlio 
plaint were in transit to the plaintiff by the llail- 

way Company, and before they had been delivered to 
the plaintiff, the plaintiff became insolvent ; and the 
defendant thereupon stopped the said goods while so in 
transit to the plaintiff. 


NO, 22.- LIEN. 

The motor car claimed by the plaintiff is detained by 
the defendant in consequence of a lien which the de- 
f Sudan t has on the same. 

Particulars. 

The plaintiff left the said motor car with tlie defend- 
ant on (date) for repairs. The defendant executed all 
the said repairs and the defendant’s charges for the said 

repairs amounted to Rs Full particulars of tlie said 

charges were given to the plaintiff in a bill dated....... 

which bill, the plaintiff, by letter dated (or verbally 

on ), refused to pay. Whereupon the defendant, re- 

fused to deliver the said motor-car till the said full was 
paid. The amount of the said bill is still due by the 
plaintiff to the defendant. 



Mo. 23.*-DEFEMCES IM SUITS FOR l)EFAlIAT!OM,(a) 

Tiie (iefendant iieitlier wrote spoke) nor 

piiblisheil the words alleged in paragraph ol the 
plaint. The soid words, if they were written (or, 
spoken) and pnhlished by the defendant, winch the 
defendant denies, did not refer to the plaintiff. The 
said words ditl not bear, and were not understood to 
hear, the defamatory meaning alleged in the plaint, or 
any other defamatory meaning. 


The said words were written {or, spoken j, if at all, 
m jest, and were ao understood by ithe persoyi to lohom the 
letter was sent) p)r, those who heard them). 


The said words were spoken, if at all, by die defend- 
ant in anger, and were mere abuse. They were not 
meant, and were not understood by tlio persons who 
heard them, to have the meaning alleged in the plaint 
or any otfier defamatory meaning. 


The said words in their ordinary ineanhig, and with- 
out the meaning alleged in piaragraph of ihe jdaint, 
were true in substance and in fact. 


The said words were true in substance and in fact.3 


Particulars 

On the (date) in the Court of etc. fclie plaintir!' was 
declared an insolvent and obtained his discharge by an 
order of the said Court dated * On {date) iii 

the said Court the plaintiff was again declared, etc. 

The said words were written {or. spoken) and 
j)ublished by the defendant on a privileged occasion, 
and in such a manner as to make them a privileged 
communication.. 

Particulars. 

At the time when lie wrote the said words, the defend- 
ant was in the service of the......... Bank as {date 

capacity). On {date) A. B., the manager of the said 
bank, wrote to the defendant, stating that the plaintiff 
bad applied to the said bank for a largo loan (or, for a 
loan of Rs. ), and asking for the defendant’s advice 
about making the loan. The defendant, in discharge of 
his duty as a servant of the said bank, wrote the words 
alleged in the plaint, believing them to be true, and 
without any malice against the plaintiff. 

No. 24.--DEFENCES IN SUITS RELATING TO 
NUISANCES. 

1. The plaintiff’s lights are not ancient {or deny Ids 
other alleged presort ptim right). 

2. The plaintiff’s lights .will not be materially inter- 
fered with by the defendant’s buildings. 

3. The defendant denies that he or his servants ]>ol- 
lute the water mentioned in paragraph of the plaint 
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{If the defendant claims a right by prescription^ qt other- 
wise, to do ndiat is coinplained of, he mxtst say so, and must 
state the grounds of his claim, i.e,, ivhether prescription, 
grant, or what,) 

4. The plaintiff acquieBced in the acta menlioiiod io 

para^rapli of tlie plaint. 

ParticnlarR of the facts relied on as evidence of 
acquiescence are •.—’(state them). 

5. As to the plaintiff’s claim for damages^ the de- 
fendant vvill rely on the above grounds of defence, arid 
says that the acts complained of have not produced any 
damage to the plaintiff. (If other grounds arc relied on, 
they must be stated, e g., limitation as to past damage). 

No, 25. -DEFENCES TO A SUIT FOR FORECLOSURES 

1. The defendant did not execute the alleged mort- 
gage-deed. 

2. The mortgage was not transferred to the plain- 
tiff {if move thin one transfer is alleged, sag which is deniedf 

3. The suit is barred by article * of the 

second schedule to the Imlian Limitation Act, 1877. 

4. The following payments have been made, 

' Rs. 

[Insert date.) , ... ... 1,000 

{ Insert date.) , ... ... 500 

^ (uiuitahh? diHrt.ritif <)!’ laches, upon which piii'aft'rapU J of 
Form Mo. 10 of i ho fhdmiCBs in appendix A of the Civil i^r(jeodure 
Glide is fouiidod, has a very limited scope in Ttulia, t^ee the. 
Specific! lielief Act, S. OG (ft). 
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5. The plaintiff took possession on the 
of and has received tlie rents ever since,, 

(1 The plaintiff released the said del)ton dale 

and hoxo tdie release, loaif given), 

7. The defendant transferred all his ititerest in the 
said mortgage to by a deed of transfej-, dated 

No, 26, -DEFENCES TO A SUIT FOR REDEMPTION, 

1. The plaintiff’s right to redeem is barred by arti- 
cle of the first schedule to the Indian Limitation 

Act, 1908. 

2. By an instrument of transfer dated the 

plaintiff transferred all his interest in the property to 
A. B. ■ ' 

3. The defendant by an instrument of transfer 

dated the day of . transferred 

all his interest in the mortgage-debt and property com- 
prised in the mortgage to A. B. 

4. Tlie defeiulant never took possession of tlie 
mortgaged property, or received the rents thereof. 

(If the defendant admits possession for a time only, he 
should state the time^ and deny possession heyoud the time 
stated. 

No. 27,-DEFENCS OF PLENE AOMINISTRAVIIM 

1. A. i?., the testator mentioned in the plaint died 
insolvent ; he was entitled at his deatli to some 

^ i.e,, That the defendant has distributed all the assetr'. in due 
course of administration. 
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hruji 0 ‘/abie property whicli tbe defendant so]<l and wkick 
protlncod tbe i).et «uni of lis. , and tbo 

testator liad some movable property wliicli tbe defend- 
aid. got in. and which produced the net sum of Rs. 

2. 'Flic defendant applied the whole of the said 

sums, and the snra of Rs, which 

the defendant received from rents of the said immovable 
property, in the payment of tlie funeral and testamentary 
expenses and some of tine debts of tbe testator. 

3. Tlie defendant made up his accounts and sent a 

copy tliereof to the plaintiff on the day of 

19 , and offered the plaiiitil! free access 

to the vouchers to verify such accounts, but the x.)laintiff 
declined to avail liimacdf of the said offer. 

No. 28.»-DEFENCES TO A SUIT FOR PROBATE. 

1. The said will and eodicil of the deceased were not 
duly executed according to the provisions of the Indian 
Succession Act, 1.86d [or of the Hindu Wills Act, 1870). 

2. The deceased, at the dates when the said will 
and codiid! respectively purport to have been executed, 
waft! not of aourid mind, memory and understanding. 

3. The execution of tbe said will and (mdicil was 
obtained by tlie undue influence of the plaintiff (and 
others acting with liiin whose names are at present un- 
known to the defendant).^ 

1 Set) page 133, ante. 
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4. The execution of the said will and codicil was 
obtained by the fraud of the plaintiff, euch fraud so far 
as is within the defendant’s present knowledge, being 
{give full partiGidars), 

5. The deceased at the time of the execution of llic 
said will and codicil did not know and approx'-e of the 
contents thereof (or of the contents of the residuary 
clause in the said will, as the case may be). 

6. The deceased made his true last will, dated the 
1st January, 1873, and thereby appointed the defendant 
sole executor thereof. 

The defendant claims — 

(1) that the Court will pronounce against the said 

will and codicil propounded by the plain- 
tiff ; 

(2) that tlie Court will decree probate of the will of 

the deceased, dated the lat January, 1873, 
in solemn form of law. 


No. 29. -DEFENCES TO SUITS FOR SPECIFIC 
PERFORMANCE. 

1. The defendant did not, agree as alleged in para- 
graph... of the plaint or at all. 

2. -4, was not authorised by the defendant to 
make the alleged contract on his behalf. 
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3- The plaintiff has not performed the following 
Cionditiorss — {state the conditions and the partieulars in which, 
they have not been performed). 

4 The plaintiff’s title to the property agreed to be 
sold is not such as the defendant is bound to accept by 
reason of the following facts— 

5. The agreetnent is uncertain in the following 
respects — {State them). 

6. (or) The plaintiff has been guilty of delay. 

7. (or) The plaintiff has been guilty of fraud (or 
misrepresentation). (Seep. 250). 

8. (or) The agreement is unfair. ( State how ). 

9. (or) The agreement was entered into by mis- 
take. (See pp. 129 and 261). 

10. The following are particulars of (6), (7), (8), (9) 
(or as the case may be). 

1,1. Tlie agreement was rescinded on {date) under 
Conditions of Sale, No, 11 (or by mutual agreement). 

{In Bases where damages are claimed and the defendant 
disputes his liability to damages, he must deny the agreement 
or the alleged breaches, or plead whatever other gromid of 
defence he intends to rely on, e. g., the Indian Limitation 
Act, accord and satisfaction, release.^ fraud, etc.) 

No. 30,-DEFENCE TO PLMNT No. 40 (p, 211). 

1. The defendants do not admit tbat the mortgage 
of 20th October, 1906 was exeented by Mathura PraR 0 ,d 
and the first defendant or either of them. 


2. The defendants do not admit that tlie said mort- 
gage was registered by the first defendant as alleged 
in irurugrapli 2 of the plaint, or by, or witli the authority 
of, ilie said Mathura Prasad. 

3. The defendants will object that the purpose of 
defenditig the said Mathura Prasad, as stated in para- 
graph 2 of the plaint, was not a purpose of legal neces- 
sity. 

4- The rate of interest charged on the said loan was 
excessive, and was obtained by the plaintiff by taking 
advantage of the momentary necessity of the said 
Mathura Prasad. If the Court holds that the defend- 
ants are liable for the said loan, the rate of interest 
ought to be reduced to a reasonable rate, atid the amount 
claimed by the plaintiff ought to be reduced in pro- 
portion. 


No, 3I,~-~DEFENCE TO PLAINT No. 42 (p, 215). 

1. The defendant admits the statements in para- 
graphs 1 to 7 of tlie plaint, 

2. In reply to paragraph 8 of the plaint, the defend- 
ant denies that the plaintiff did not understand the effect 
and contents of the deed mentioned in paragraph 8 
of the plaint when she executed it. The said deed was 
executed by her under the independent advice of (s/ate 
the names of the persons who advised the plaintiff when she 
executed the deed). The said deed was registered, at the 


I^eg'istraiion Office at Saliaranpur witli the plaintiffs 
knou'lc(]^<o a!Hl consent. 

fh 111 reply to paragraph 9 of the plaint, the defend- 
aiit Will coiitend that the authority to adopt therein 
fuenliijiied was not lifuited in the inamier stated tliereiri, 
and that, upon the true construction of the said author- 
ity to adopt, tlie plaintilT had authority to adopt the 
defendant. 

4. By entering into the agreement of the 2nd 
January, 1898, mentioned in paragraph 6 of the plaint, 
and by executing the said deed of the loth January, 
1899, the plaintiff represented to the defendant, and 
to the defendant’s father, Ram Niwas, that she bad 
authority to adopt tlie defendant; and on the 13th of 
January, 1899 all the ceremonies proper to the 
adoj»tion of the defendant were carried out by the 
plaintiff, and the defendant was conducted to the Gaddi 
by the dofendaiit {or “ with her knowledge and 
consent ”j and was publicly installed upon it, 

5. Both the defendant and the said Ram Niwas 
believed the representations of the plaintiff stated in. 
paragraph 4 ; and in consecpieiicK^ of such belief they 
consented to the performance of the ceremony of adop- 
tion as stated in paragrapli 4. In coiisequciiiee of the 
said ceremoii}’- of adoption the defendant has now ceased 
to he a member of the family of the said Ram Niwas, 
and haw so altered his mode of life that it would now 
cause great hardship to him if be were compelled to 


retarn to the station in life which lie occupied Itefore 
liis adoption ; and tlje defendant will contend tliu,t, in the 
circumstauces stated in this paragraph, the plaintiff is 
estopped from denjdng that she had authority to jidopt 
the defendant, and from questioning the validity of tiio 
ceremony of adoption performed on the loth of 
January, 1899. 

No. 32.-DEFENCES TO PLAINT No. 46 (p. 221). 

Defence common to all the defendants except the 
13th. This defendant sajs : 

(1) He (or she) admits the facts stated in paragraphs 
1, 2, 3, 5, 7, 8, 12, 13 and 14 of the plaint ; the execu- 
tion and registration of the document mentioned in 
paragraph 4 of the plaint and that Latif, mentioned in 
the plaint owned the property therein mentioned ; the 
presentation by the plaintiff of the application men- 
tioned in paragraph 9 of the plaint ; the fact that the 
said application was opposed and withdrawn as stated 
ill paragraph 10 of tlie plaint; the date of the execution 
and the purport of the lease staged in paragraph 11 of 
the plaint ; and the facts stated in the first sentence 
(ending with the word, “ situated ”) of paragraph !(> of 
the plaint. 

(2) When the said Latif executed tlie deed of 16th 
April 1909, mentioned in paragraph 4 of the plaint, he 
was suffering from maraznlmaut^ namely cancer of 
the tongue, and for more than six months before the 


said date lie had suffered from the said disease, and 
when be executed the said deed he was aware that the 
said disease was likely to cause his death in the near 
future. The said disease was the direct cause of liis 
death. 

(3) The said deed was merely a device to enable the 
mutawalli for the time being of the said alleged waqf to 
distribute the income accruing from the property com- 
prised in the said deed among the male inemhers for the 
time being of the family of the said Latif ; and to exclude 
the female members of the said family from all their 
rights of inheritance under Muhammadan Law, 

(4) At the time when he executed the said deed, 
the said Latif was, by reason of his said illness, unable to 
understand or to conduct business ; and he executed the 
said deed without understanding its meaning or effect. 

(5) The said Latif was induced to execute the said 
deed by the influence of the plaintiff and of Ghafur 
mentioned in the plaint. By reason of the illness of 
the said Latif, the plaintiff and the said Ghafur were in 
a position to dominate, and did dominate, the will of the 
said Latif; and the said Latif would not have executed 
the said deed if they had not exercised such domination 
over him. 

Particulars} 

(6) The said deed did not in any way restrict the 
power of the said Latif to deal with, or dispose of, the 

i None were given in the defence which was iiled., 

■ -■ A- 18:. , : 
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property comprised in it as owner ; and, from, tlie date 
of tile said deed down to the date of his death, the said 
Latif did not apply any part of the said property to the 
purposes of the said alleged waqf. 

(7) The plaintiff did not take possession of the said 
property either as mutawalii, or at all ; and the reasons 
stated in paragraph 10 of the plaint were not the 
reasons why the application mentioned in paragraph 9 
of the plaint was withdrawn. 

(8) An appeal is pending from the decision in the 
suit mentioned in paragraph 14 of the plaint. The 
decision in the said suit, that the said alleged waqf was 
valid and enforcable, was unnecessary for the purposes 
of the said suit. 

(9) The plaintiff has neither held nor managed the 
property niunbered 22 and 23 in schedule A of the 
plaint as waqf property. 

(10) The plaintiff has not been placing the profits 
of the property enumerated in schedule B of the plaint 
in the treasury of, or applying it to the objects of, the 
said alleged waqf as alleged in paragraph 16 of the 
plaint. 

(11) The amount shown in schedule C of the plaint 
as mesne profits is in excess of the profits of the property 
included in the said schedule. 

The .6fch, 7th, and 8th defendants in addition to 
pleading as above each pleaded as follows 

I reply to the statement in the last sentence of 
parsg.raph 13 of the plaint, this defendant still claims 


iier share of the property in suit as an heir of the said 
Latif. 

All the defendaists except the lOth and l3th admitted 
the facts stated in the first sentence of paragraph 4 of 
the plaint. 

Pleas by the 13th defendant 

This defendant says 

(1) She admits the facts stated in paragraphs 1, 2 
and 3 of the plaint. 

(2) She does not claim any share in the property of 
Latif, mentioned in the plaint, as his heir, nor is she in 
possession of any such property. 

(3) She does not admit the facts stated in the first 
■sentence of paragrapli 4 of the plaint. Tiie properties 
numbered 1 to 19 in schedule A of the plaint • were 
owned in equal shares by Aziz, mentioned in paragraph. 
1 of the plaint, and by the said Latif. When the said 
Aziz died this defendant was two months’ old ; and the 
10th defendant shortly afterwards married the said 
Latif. The said Latif held and managed, as a trustee 
for this defendant, her share in the property’' of the said 
Aziz as heir of the said Aziz ; and the said Latif was not 
entitled to include in the property of the said alleged 
waqf this defendant’s said share. 

(4) Even if the said Latif was not a trustee for this 
defendant of her said share, this defendant did not reach 
full age till the 28th of May, 1915 ; and she has instituted 
•a suit No. of in this court against the plaiutiiP 
and defendants Nos. 1 to 12 to recover her said share. 


(5) “III reply to paragraph 11 of the plaint; this 
flefendant has never disputed nor does she now dispute 
tlie waqf alleged in paragraph 4 of the plaint. She has 
never been put in possession of any property under the 
lease mentioned in paragraph 11 of the plaint ; but she 
is ready to accept possession of her share under the said 
lease, except in so far as the said lease may include 
property which belonged to her father, the said Aziz^ 
and which she claims as stated in paragraphs 3 and 4d 

No. 33*-DEFENCE TO PLAINT NO, 46 (p. 226). 

The dower of the first plaintiff was not a deferred 
dower of one lac of rupees or of any other sum. It was 
a prompt Fatimai dower of rupees 6f5-4-0 and was paid 
to her at the time of her marriage to 1. Y. Khan. 

Defence to paragraph 4 by the fourth defendant : — 

This defendant is the owner of the property de- 
scribed in schedule B of the plaint, and the said 
property was not the property of the said L Y. Khan at 
the time of his death. The value of the said property 
is not more than Rs. 2,000. 

1 No plea of this kind was put in by the young lady in the 
actual case. She, quite unnecessarily, denied the validity of the 
waqf, and by doing so forfeited her interest under the lease. 
The tenth defendant was in a different position. Her interest un- 
der the lease may not have been as valuable as her share as heir 
of Latif, and so it may have been better for her to dispute the 
waqf. 
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No. 34.-~DEFENCE OF A CUSTOM, 
the custom of the said village, if the Zainiudar of 
it gives a tenaiit of laud within the abadi permission 
to build a residential liouse within the abadi, the tenant 
Biay sell the site of the house along with the house itself. 
ANOTHER PLEA. 

It has been the immemorial custom and ancient 
usage in Muhammedaii families in the district of Coim.- 
batore in general, and in the families of these defend" 
ants and of their relations in particular, to follow the 
Hindu Law as regards the law of property, succession 
and partition. Only male members are entitled to 
succeed to the properties of their relatives, and females 
are excluded from inheritance, when there are males. 
It is also part of the said custom in such Muhammedan 
families to give some money or property at the time of, 
or immediately after, her marriage to a female member 
in lieu of the share to which she would be entitled 
•as heir, if the Muhammedan Law of Inheritance were 
applicable ; and in fulfilment of this custom the defend- 
ant’s father gave jewels, cash and other moveable 
property worth about Rs. 4,000, to the mother of the 
plaintiff, immediately after her marriage. The property 

HO given was (set out the property e. g. “ Rs. 2,000/- in 

cash, an emerahl jewel worth Rs. l,000/~ a. diamond 
ring worth Rs. o000/> and 2 sahris worth Rs. a00/~” or 
say, ihirticuiars of the said property are set o(it in tlie 
Scliedulo hereto, and add a schedule.) 
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No, S5.— DEFENCES IN PRE-EMPTION SDITS.r 

Pleas by defendant (buyer), 

1. The defendant denies that the entry in the 
wajib-ul-arz mentioned in paragraph 4- of the plaint 
amounts to a recognition of a right of pre-emption in 
the inaha,! mentioned in paragraph 1 of the plaint 

or 

The suit mentioned in paragraph 4 of the plaint 
was not contested. 

2. On (date) A. B. (the seller) at (place) sent by 
registered post a notice to the plaintiff, describing the 
property intended to be sold by the said A. B., and 
stating the price and that the defendant was the buyer. 
The said notice was delivered to the plaintiff on (date\ 
and the plaintiff did not, within a month after receipt 
of the said notice, send any notice by registered post 
of bis intention to buy tbe said property. 

3. The plaintiff has not brought this suit for his 
own benefit but is suing henami on behalf of (state name). 

4. Since the date of tbe sale mentioned in paragraph 

of the plaint the plaintiff has ceased to be a 
co-sliarer in the inahai mentioned in paragraph 
of the plaint. (State how the plairdif has lost or parted 
with his interest), 

5. The plaintiff’s claim does not include all the 
lands transferred to the defendant, xvhich, on tlie facts 


1 See p. 228. 


alleged by the plaintiff, he wonld be entitled to pre-empt-, 
{describe the lands which the plaintiff has not claimed). 


J?[ea by the seller if he has been made a defendant. 

This defendant says that he is not a necessary party 
to the suit and asks that his name be removed from the 
record. 

ANSWERS TO PETITIONS IN MATRIMONIAL SUITSd 

Ho, !.-»-RESPONDENrS ANSWER TO PETITION No, L 

In the Court of the day of 

Between A. B., petitioner, 

C. B. respondent, and 
X. Y., co-respondent. 

C. B., the respondent, by D. E,, her attorney (or 
Valdl), in answer to the petition of A. B., says that she 
denies tliat she has on divers or any occasions commit- 
ted adultery wdtli X- Y., as alleged in the third para- 
graph of t])e said petition. 

Wherefore the respondent prays that this (Hon’ble) 
OfTuit will reject the said petition. 


(Signed) 0. B. 



No. 35.~DEFENCES IN PRE-EllPTIOl SUITS.i 

Pleas by defendaiit 

1. The defendant denies that tlie entry in the 
wajib-nl-arz mentioned in paragraph 4 of the plaint 
amounts to a recognition of a right of pre-emption in 
the inahal mentioned in paragraph i of tlie plaint 

or 

The suit mentioned in paragraph 4 of the plaint 
was not contested. 

2. On {date) A, B. {the seller) at (place) sent by 
registered post a notice to the plaintiff, describing the 
property intended to be sold by the said A. B., and 
stating the price and that the defendant was the buyer. 
The said notice was delivered to the plaintiff on {date\ 
and the plaintiff did not, within a month after receipt 
of the said notice, send any notice by registered post 
of his intention to buy the said pu-operty. 

3. The plaintiff has not brought this suit for his 
own benefit but is suing henamt on behalf of (state 7iame)» 

4. Since the date of the sale mentioned in paragraph 

of the plaint the plaintiff has ceased to l.)e a 
co-sharer in the mahal mentioned in paragraph 
of the plaint. {State how the plairdif has lost or parted 
with his interest), 

5 . The plaintiff’s claim does not include all the 
lands transferred to the defendant, which, on the facts 
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alleged by the plaintiff, he would be entitled to pre-empt, 
{describe the lands which the plaintiff has not claimed). 

Plea by the seller if he has been made a defendant. 

This defendant says that lie is not a necessary party 
to tlie suit and asks that his name be removed from the 
record. 

ANSWERS TO PETITIONS IN MATRIMONIAL SUITS.^ 

No, L-~RESPONDENrS ANSWER TO PETITION No. L 

In the Court of the day of 

8 

Between A. B., petitioner, 

C. B. respondent, and 
X. Y-, co-respondent. 

0. B., the respondent, by B, E., her attorney (or 
Vakil), in answer to the petition of A. B., says that she 
denies that she has on divers or any occasions commit- 
ted adultery with X. Y,, as alleged in the third para- 
graph of the said petition. 

Wherefore the respondent prays that this (HonTile) 
Court will reject the said petition. 

(Signed) C.B. 


I See pp. 232-244. 


lo, 2*-~C0-BESP0NDENrS AHSWEH TO PETITION : ■ 

No. !. 

In the (High) Court of 

The day of 

Between A. B., petitioner, 

0. B., respondent, and 
X- Y., co-respondent. 

X. Y., the co-respondent, in answer to the petition 
filed in this cause, saith that he denies that he commit- 
ted adultery with the said C. B. as alleged in the said 
petition. 

Wherefore the said X. Y. prays that this (Hon’ble) 
Court will reject the prayer of the said, petitioner and 
order him to pay the costs of and incident to the said 
petition. 

(Signed) X. Y. 

No. 3.-ANSWEK TO PETITION No. 4. 

In the (High) Court of 

B. against B. 

The day of 

The respondent, A. B., by W. Y., his attornej?' (or 
Vakil), saith — 

I. That he denies that he committed adultery with 
E. E., as in the third paragraph of the petition alleged. 


2. That the petitioner condoned the said adultery 
with E. F.5 if any. 

3. That he denies that he committed adultery with 

O. H. as in the fourth paragraph of the petition alleg- 
ed. . , „ . 

4 . That the petitioner condoned the said adultery 
%'?ith G. H., if any. 

Wherefore this respondent prays that this (Hon’ble) 
Court reject the prayer of the said petition. 

(Signed) A. B. 


Mo. 4.~BEPLY TO ANSWER No. 3. 

In the (High) Court of 

B. against B. 

The day of 

The petitioner, 0. B., by her attorney (or Valiil), 
says— 

1. That she denies that she condoned the adultery 
of the respondent with E. P., as in the second paragraph 
■of the answer alleged. 

2. That, even if she condoned the said adultery 
with E. F., the same has been revived by the subse- 
quent adultery of the respondent with G. H., as set 
forth in paragraph 4 of the petition. 

3. That she denies that she condoned the adultery 
■of the respondent G. H„ as in the fourth paragraph of 
the answer alleged. 

(Signed; C. B. 
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No. 5.— ANSWER TO PETITION No, 5. 

In the (High) Court of 

The day of 

Between A. B., petitioner, and 
0- B., respondent. 

0. B., the respondent, in answer to the petition filed 
hiscause, by W. J., his attorney (or Vakil), saith 
j he denies that he has been guilty of cruelty 
ards the said A. B., as alleged in the said petition. 
(Signed) C. B. 


APPENDIX!. 

HOW TO PREPARE YOUR CASE ’’ (a) 

1 propose in tliis address to lay down a few sun])!e 
rales on what 1 conceive to be right method of propara- 
tion for contesting a case in court. 

The art.of advocacy consists in presenting what yon 
allege to he the facts and tlie law of your case in so clear 
and agreeable a fashion, as to prepossess your audience 
from the outset nnd take their minds with you, step by 
step, to your ultimate conclusion. Whether they agree 
with you or not, they will then be left in no doubt as 
to the I’oad along which 3U)u wish them to travel : they 
will appreciate the logical sequence of your story, and 
the relation which, as you contend, the various facts- 
bear to each other. To do this, you must work on some 
system, and you must at the outset of your career, 
choose for yourself some general plan, and then im- 
prove it. in detail, as you increase in experience, until* 
it exactly suits your individual requirements- 

The first thing that is essential for clear argument; 
is, that you should know your own case thorouglily, and 
have formed as accurate an estimate of your opponent’s 
position as is possible from tlie documents before you. 
This requires two tl sings — diligence and thought. You 
must get every fact elearl}^ into your mind, and tlieii 

(a) This addresa was delivered by Sir Grimwood Meara in the 
University School of Law on January 19th, 1920. 
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you must think them over quietly by yourself. To 
ar^jue a case effectively, you must, as I once heard Lord 
Moulton say, “ play chess with it ” That is, you must 
•consider how many and what kind of pieces you have 
got on the board, guess as nearly as possible how many 
your opponent has, and see how you can move yours to 
the best advantage, both for purposes of attack arid 
defence. 

Some advocates come into court trusting entirely to 
;a naturally good memory, reinforced by a few pencil 
marks scattered liere and there amongst disordered 
papers. 'Idiey have no notes at ail ; they have not fore- 
casted the probable course of the case, and they have 
given to it nothing that can be called thought. They 
assume that as soon as they have got a general idea of 
‘ the matter to be debated, they can fight it adequately. 
Never was there a greater mistake ; and men who do 
their work like this are usually failures throughout their 
life. The arts of the actor, of the advocate, and of the 
public speaker are not unlike. What actor would dare 
to come on the boards content with being merely “ word 
— perfect ” in liis part ? lie rehearses and rehearses, un- 
til he thinks that he has reached the point when he can 
make the effect on which his success in his profession 
depends. The principle is the same so far as you are 
concerned. Every case you conduct will either increase 
or diminish your reputation, and work well done 
by advocates benefits them as well as their clients 
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and the administration of justice in the coiintrj". Woric 
badly done brings the courts into disrepute, injures the 
client and discredits the practitioner. 

Let me, by way of illustration, tell you a story of a 
man who started life in Great Britain with no greater 
advantages than you or I, yet who by untiring industiy, 
singleness of aim, and fierce enthusiasm has lived tO' 
put us all under a burden of personal obligation im- 
possible for us to repay. I refer to Mr. Lloyd George. 

I am not of course going to talk politics to you, for the' 
simple reason that I know nothing about them, except 
this, that, they demand by way of apprenticeship, a- 
more arduous and sustained course of study and thought 
than the stifiest honours examination of any university, 
They require an intimate knowledge of past and pre- 
sent systems of government, a complete understanding 
of the social and economic conditions of your own 
and other coxiiitries, and, finally, both coolness ancL 
maturity of judgment. Politics are an appropriate 
career for men of wealth and position who are prepared 
to devote their lives to political science and the art of 
government, and who have money enough to be free 
from all financial cares ; but, for the young professional 
7nan who has to earn his living, politics, when lie has 
got them badly, are as disastrous as drugs. At the- 
same, time it is the clear duty of every man to follow 
with interest the political affairs of his own and other 
countries, but he should remember that his professioTi ■ 
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■or business is bis main pursuit in life, and tliat, if he 
permits himself to become absorbed in politics, his 
work is quite certain to suffer. 

Now, to come back to my story, it eo happened 
that, in the early part of 1917, I had occasion to go 
■one Sunday to the Prime Minister’s house at Walton 
Health. Our business occupied a few minutes only, 
and then, having discussed one or two aspects of the 
war, he said, ‘‘ Would you like to know what I think of 
-the present position ? ” You can guess my answer. 
Thereupon he got up from his chair and walked up and 
down the room, commencing what I recognised at once 
-as the ground-work of a forthcoming great public speech. 
In it he compared Germany to a savage wounded animal 
rushing out from its lair first in one and then in the 
■other direction, scratching and mauling those surround- 
ing it — then going back out of sight and gathering 
■strength for its next onset. He was referring, of course, 
to the alternating attacks on the two fronts with 
intervening periods of recuperation, when the German 
lines were thinly held and reliance put upon skeleton 
battalions, machine guns and barbed wire- At the 
end of about 25 minutes, when the Prime Minister was 
■evidently not one third of his way through his subject, 
a car passed beneath the window— -a friend came in ; 
(the spell was broken, and the speech unfinished. 

Now, does it not occur to you that if a practised and 
■naturally great orator like Mr. Lloyd George, with ail 
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bis experience and inarvellons memory, finds it necessary 
to rehearse what lie is going to say, that you might find 
it worth while too ? He wanted to clear liis mind, to 
hear how liis seritonccR sounded, and he wished to be 
sure that what he said was accurate, cousecutire and 
well-reasoned. He was just marking out his course. 
If, therefore, you get up to open a case without ade- 
quate preliminary preparation and without arming your- 
self with a chart by which you are going to steer, the 
first question from the judge, who may reasonably want 
enlighten me lit on some point, is very likely to throw 
you out of your stride. You may have difficulty in 
resuming your speech, or your examination, at the exact 
point at which you broke off — you may omit some 
material fact, and its absence in your speech may 
render your story uninteiligibie, or its omission from 
your evidence may cost you your case. 

I regret to say that, even in the Higli Court here, 
there is a small percentage of men who open cases in 
the middle of the story, instead of at the beginning, 
because they have not worked up their case properly 
or given their minds seriously to it. On the other hand, 
1 am glad to say that the majority of the cases are argued 
admirably, with issues carefully defined, with every 
date and relevant circumstance narrated in its proper 
place, and in its proper setting, and emphasised accord- 
ing to its particulai importance. Irrelevant and third 
rate points are thrown over without hesitation, and 




authorities, if cited at alh are chosen with care. Aa you. 
listen to one of these men it all seems easy ; but I 
knovY that a lucid opening and a proper comprosaioii 
of the story means hours, perhaps days, of caE'efiil 
preparation. T believe that a great deal of claraay 
advocacy is due, not to want of ability, hut to want 
of method, and to a failure to realise that the way 
to win a case is by hard work before ever the case is 
called on in court. 

Now, if you have followed rae thus far, you will 
naturally want to know how you can do this preliminary 
work to the best advantage, so as to give yourself the 
best chance of success. Well, I will now give you an 
outline of a system which, if not the beat that can he 
devised, is at least good enough for yon to try. 

Get first of all a nodding acquaintance with your 
facts — sufficient to enable you to arrange your documents 
in their proper order. Then, if your papers are not; 
bound together, number each one boldly in the right 
hand top corner, and then, having turtied it over, put 
the same number in the extreme left hand top corner. 
In this way, wherever it is lying on the desk, you will 
be certain to find it quickly. 

Next, take separate sheets of manuscript paper, and 
put fo'st the names of the parties, other than, those of 
merely formal plaintiffs or defendants, and underline 
the name of the party for whom you appear. 


Then put an index of the documontSj, and the 
iuinii35i oF your wititiesses underneath. 

After tliat, state in the fewest possible words the 
issues in the cjase. Then divide your page up into four 
coluTuna, headed respectively ‘ Date/ ‘ Facts to be 
proved/ ‘ How and by whom/ ‘ Reference.’ In the 
second of those four columns, you put every fact ivhich 
bears upon the enquiry, and you should underline those 
which are the foundation of your action,'' and which it 
is absolutely essential for you to prove. Facts very 
much in jmur favour may be underlined in blue, and 
those against you in red. If you are calling a witness 
to prove, say, the due execution of a mortgage, that 
will appear in its proper place in the columns, and, in 
such a case, it is not a bad plan to jot down the essentials 
of the section against the witnesses’ name. Although 
you may know the provisions of the apction by lieart, 
your attention may be inomontarily diverted, and you 
may miss one, and your oppmient, if discreet, will ask 
no questions of your witness, but will get him out fjf the 
box as quickly as possible, and so your case, otherwise 
unanswerable, may break down on a technical point. 

For a reason which will appear later, be particularly 
careful to see that you have got each fact in its proper 
place. When you are satisfied as to fids, take as your 
next Ijeadiiig “ Law,” and put, in very carefully chosen 
languiige, the exact proposition which you have to 
establish, or to rebut. In many cases the law w'ill be so 
A.— 19 


eleniGiiixiry that this will not be necessary ; but, wlion 
you anticipate an argument, draft the statement of the 
law in your own words, and then consult your Ijooks. 
If y oil decide that it is necessary to cite aiitlioriilos, 
make a note of them, and of the particular passages to 
which you wish to refer. Don’t assume tliat every t'.ase 
involves tlie necessity of bringing authorities into 
•court ; and, above everything, don’t begin to wave 
books about until all the facts have been put before the 
judge, though at times it is, of course, proper to 
indicate briefly in your opening what your legal 
contention will be, if you succeed in establishing the 
facts on wliich you rely. 

If you are appearing for the plaintiff, your notes, so 
far as tliey have gone, will contain the vidiole of his 
positive case. 

Now consider how you can deal with the defendant 
and his witnesses. Your papers will probably give 
you some indication of the line which your opponent is 
going to adopt. Spend some time thinking over the 
crucial questions which you want to ask him and his 
witnesses, and cut those questions down as mucli as 
you can. Put them down in as abbreviated a form as 
possible ; but don’t be a slave to them, as cases frequent- 
ly run away on unexpected lines, and points, previously 
unseen, or of apparently minor importajice, come into 
prominence. Therefore, leave space for a word or two 
to be put in, during the course of the trial, to guide 
you as to other questions which may become essential. 
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Anri now let me give you a word of caution. Cross- 
exaniiiuU.ioii is a most difficult and subtle art. Every- 
one tliiuks, when lie is very young, that he is a born, 
cross-examiner, nnd the younger ho is, the more certain 
lie IB of it. Not once, but a dozen times, have I seen 
good cases thrown away by reckless croaa-examiiiatiou. 
Sometimes dangerous questions have been asked and 
convincingly destructive answers given- At other times 
counsel splashes about with no definite ide^ of any 
plan of attack, and succeeds in filling up, to his own 
detriment, some gap in the evidence which bis adver- 
sary bad left open, either from carelessness or because 
the witness in his examiriation-iii-chief was nervous, or 
forgetful, or did not come up to his proof. 

A roving cross-examination is the most hazardous of 
adventures. Yon nearly always strike rocks. Therefore 
fix firmly in your mind just what you think you can get 
out of eacli particular witness called by your adversary, 
and be careful not to travel outside the bounds you set 
for yourself. Don’t imagine that the judge will set you 
down as incorapetent, if you let a witness go without 
asking him anything. Leave him alone, if lio has said 
nothing which injures your case, and you have no rea- 
son to believe that you can squeeze something out of 
him in your favour. The judge, instead of disappri^v- 
ing, will recognize that you are an advocate of tact aiid 
discretion far above the average. 

Finally, add to your list any authorities on which 


you think that your opponent is likely to rely, and note 
down, if yon can, aiitliorities for liis discoinfitnre. 

Yon will now have reached the fiiKil state of prepjo 
ration, and, if you turn back -to the first page and go 
through your notes, you will see arranged in their pro- 
per order ail the materials for a clear and eiToetive 
opening. You have the parties, the issues, the facts in 
their proper order, and the law, all in a iiiitshell. Then, 
with your notes in your hand, just rehearse quietly 
to yourself what you propose to say to the judge. It 
is astonishing how this will fix the points in your mind. 
If you, do this, you will feel comfortable and confident, 
however tangled and complicated the matter may be — 
no matter to whom you are opposed. One other result 
will be that, when you are in court, you will not liave 
to grope about in a mass of papers to find so.me parti- 
cular date or minor fact. Throughout tlie hearing you 
will be able to give every reference' to any particular 
fact in a moment, and this thorough preparedness will 
give you more time to watch the progress and shifting 
of the case. Nothing is truer of advocacy than tIuU 
prepm-ation is power, and a diligent second rate man 
will, time and again, win victories over a brilliant but 
less industrious adversary. 

When you have finished the case, put a number on 
your notes and the date, and file them. Keep a book 
with the letters of the alphabet cut in the right hand 
side of the leaves, and put in it the barest abstract of 


any XH'iint of law that you have had to look up. Thus, 
suppose you have in a few years’ time a ease on a mort” 
gago, you turn to M and you see Mortgage — “ priority ” 

2 , “ cofitribiitioii ” 7, 4f>, “ due execution ” 103. If 

you got up the cases nrituhered 2 and 23 carefully in 
du 3 ’’s gone by, yon will find in your old notes all the 
law as to priorities up to the date when yon fought 
those cases. Then look up the recent decisions. I say 
you will find all the law ; because of course you will 
take a note of the autliorlties cited against j^ou ; but 
follow these up, in order to be sure that your opponent 
did not omit any when he was arguing against jmu. 
In that way you can save yourself endless work, because 
points the same sort frequently recur. 

All this means hard work, but liard xvork, properly 
directed, menus good work. There is also another view 
of it. If you take a man’s money, it is only common 
honesty to deliver sixteen ounces to tlie pound. In this 
waj^ and in this way alone, you will he true to your 
client, true, to yourself and true to your profeBsiori, and 
able to live on good terms with your conscience. It is 
an unpleasant thing to come out of court with the 
feeling that, if you had known your ease a little better, 
you might have won it. 

There is a wider aspect of this matter wliicli was 
brought to iuy attention in a very striking way. On 
the 5th April of last year, that is to say about niiie 
months ago, 1 was a guest at a dinner given to that 
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ilkistrioiis ambassador and great Chief Justice, Ijord 
Reading. We were the guests of the Bar AssociatiuK 
of the State of New York, and the magnificent banqnet- 
tii!g room of the Waldorf Astoria was crowded witli 
Officers of State, Judges, Senators and Congressmen. 
In all, I suppose, we numbered GOO Wlulst we were 
waiting to go in to dinner 1 ^vas talking to one of the 
Judges of the State of New York, and be was speaking 
of that wonderful fact that half the world owes its safety 
and security to the ancient Common Law of England. 
Americans are proud of the fact that they have with 
Great Britain the same heritage of language, law and 
literature. He told rae with what pleasure he read the 
English reports as soon as they reached America ; and 
then he said, “You know I often turn to the English 
law portion of the Indian reports and get great help 
from them.” — I was particularly interested to hear this, 
because at that time India was in my thoughts too, 
but of that fact he could have known notliing. — He 
continued, “I had a case a week or two ago, which 
worried me very much. Nothing in any of the 
American reports seemed in point ; the English ones 
were not much more helpful, and then I thought 
I would just see if India would lift mo over the stile.” 

Then he told me the facts of the case, which were 
as follows : — 

It was a claim by the plaintiffs, who were the 
charterers of the defendant’s ship, for damage to their 


cargo. Tlie damage was said to have arisen from im- 
proper ioading and insufficient dunnage — ’that is, as you 
know, bags, mattings and “cargo protection ” gonorally. 
'Thero was in the charter party an iinusna! clause which 
gave to {lie charterers the riglit to nominate the steve- 
dores nndor whom 1 he loading was to bo carried out, 
hut they were to he paid by the shipowners. The 
charter party pi'ovided that the shipowners slioidd be 
responsible for loss or damage caused by inenfficient or 
improper packing, bnt the bill of lading contained a 
special exception which appeared to exempt them from 
liability for damage under this head. 

Having told me this much, he said, “I took all the 
evidence and reserved judgment. I felt pretty certain 
that the clause in the charter party governed the rights 
of the parties, and that the charterm-s’ right to nominate 
the stevedores did not make the latter any the less 
the agents of the shipowners, 1 hud reached that 
stage when 1 thought I would look into the Indian 
Ik.cports, and within an hour I found in our library the 
very thing I wanted. The decision was extraordinarily 
in point. One judge tried it, and tlieu on appeal it 
went before two others, and all three judgments were 
admirable. I felt quite safe in following them. I gave 
judginent a day or two ago, and my decision will be one 
of tiu^ ieading .American authorities on the point that, 
where a charter party and bills of lading are in conflict, 
the charter party is the governing instrument.” 
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Naturally I was much impressed by this, and wlieii J 
got back to Washington T went to the Bar Library at 
the Capitol, and there I found in 41, Indian Law Reports 
(Bonibay Series) at page 119, the very case wliicli ha<i 
been such a godsend to iny friend, and liad played its 
part in buildijig up the commercial law of America. 

Is it not interesting to think that the voices of the 
Indian Judges who decided that case, Mr. Justice’ 
Beaman, Mr. Justice Heaton and Sir Basil Scott, should 
echo right across the world, and that the decision of the 
Bombay High Court should be received with appreciation 
and used to solve the problems of litigants of another 
nation, linked to this Empire by no other tie than that 
of friendship ? Our work therefore, whether as judges 
or counsel, is not merely ephemeral, — born to day and 
dead tomorrow. Tlie argument and decision of cases 
gives light to our contemporaries, aiwl binds posterity 
as well. Let us all therefore, at all times, giv(3 to our 
work the best that is in ns. 


APPENDIX, II. 

A NOTE ON DOMICILE 

The late Professor Bicey in his well known “ Digest 
of the Laws of England with reference to the Conflict 
of Laws ” described domicil thus : — 

“ The domicil of a person is, in general, the ])lac6 
or country which is in fact his x>ei'tna»ent home ; bat is 


1 See pp. 154 and 232. 


in aoiiie ciises the place or country which, whether it be 
in, fact ]i!B home or not, is determined to he Lis home 
by a rule of law.” The latter part of this description 
refers, amongst others, to cases in which a man, liaving 
acquired a domicil, abandons it without acquiring a new 
one, in which case his domicil will be his domicil of 
origin, i.e.^ the domicil which his father had at the time 
of his birth. The meaning of the expression, “ perma- 
nent home,” is important in this connection. Professor 
Dicey defined it thus: — “A person’s home is in that 
place or country in which he in fact resides with the 
intention of residence (animus manendi) or (ii) in wliich, 
having so resided, he continues to reside, though no 
longer retaining the intention of residence (animus 
manendi)^ or (iii) with regard to which, having so resided 
there, he retains the intention of residence (animus 
manendi)^ though he in fact no longer resides there.” 
This animus manendi will exist in two cases, (a), where 
a man has settled in a country with the intention of 
spending the rest of his life there, and, where, 
having come to a country with the intention of earn- 
ing a living and saving enough to einible him ulti- 
mately to leave the country and to settle eisewiiore, his 
clrciuustaiu'.es are such that, though he may have a 
vagise hope that by some stroke of good fortune he may 
bo able to leave the country, yet lie can have no real 
intention, based on rational expectation, of spending 
the end of hie days elsewhere. 


Tbe following illustrations of cases wliioli are the 
most likely to come before courts in British. India in 
the exercise of jurisdiction in divorce explain the 
, rules 

(i) A., whose domicil of origin is British India; 
has always lived there ; lie is domiciled in British India, 
and wdll continue to be domiciled there until lie has 
actually left the country with the intention of no longer 
having his permanent home or fixed habitation there : 
see the Indian Succession Act, s. 10, illustrations (/) 
and (gr). 

(ii) A. comes to British India in Government or any 
other service, and intends to leave as soon as liis period 
of service is over. A. is not domiciled in British India ; 
but, if he changes his mind, and forms tbe intention 
of settling permanently in British India after his period 
of service expires, he will, from the moment when he 
forms that intention, be domiciled in British India. It 
may not he easy to prove the intention ; but, if it is 
proved, the conditions are fnlfilled : se(3 the Indian 
Succession Act, s. 10, illustrations (c), (d)^ and P?)* 

(iii) A. settles in British India as a merchant, in- 
tending t(.) spend his life there : he travels from time 
to time, stays in other countries, and could live else- 
where if he wished. His domicil is British India : see 
the Indian Succession Act, s. 10, illustration (a). 

(iv) A, in the last illustration, having acquired a 
domicil in British India, makes up his mind to leave 


i,lie country for good. Ho will continue to be cloLnicl]ed 
there until ho actually leaves the countiy. 

(v) A. lives and carries on a trade, or practises a 
profession, in Britisdi India. His clrcninstiinces arc such 
tlurt lie could settle down elsewhere, or is likely to bo 
able to do so witliin a reasonable time- He does not 
intend, and never intended, to spend the rest of his life 
tliere, thongii he has not made up liis mind when he 
will leave the country. A. is not (it would seem) domi- 
ciled in British India (a). 

(vi) A. in the last illustration never wanted to spend 
all his life in British India, he would like to leave the 
country if be could; but he cannot do so, and it is 
unlikely that he will ever be able to do so, without 
making sacrifices which no rational man would make. 
A. is domiciled in British India, because he can liave no 
real intention of leaving it. 

A few words may be added by way of explanation.. 
Two things are necessary for the acquisition of a domicil, 
the fact of residence and the intention to resiile perma- 
nently ; and, once a domicil has been acquired, it can 
only be lost by both abandoning the residence and 
changing the intention. What a man does ui- says, may 
be excellent evidence of his intention, but it is no moni! 
tliaii evidence. A court must come to a definite conclu- 
sion upon tile question of intention before it can deter- 
mm e whether a domicil has been acquired or aharuloiuu l. 

(a) In an actual case of this kind, a great many factors would 
have to bo taken into account. 
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Part IT of the Indian Succession Act contains the 
accepted rules, except in t\To matters. S. 13 is contrary 
to the opinion of Dicey founded on English decisions 
(Conilict of Laws, 2nd, ed., p. J23, but the questioFi is 
unlikely to arise in divorce proceedings. S. 11 enacts 
that a person who has been resident in British India for 
more than a year can acquire a domicil there by deposit- 
ing in an office appointed by the Local Government 
■a declaration of bis desire to do so- As far as in- 
lieritaiice of property is concerned, the section is con- 
sistent with the principle of the Domicile Act, which 
was passed by the Imperial Parlianient in 1861, 
and which only deals with succession to personal 
property ; and, in any case, it is for the Indian Legis- 
lature to decide bow it will deal with inheritance 
intestato in India. That is a purely domestic matter. 
But the Succession Act is not concerned with divorce 
jurisdiction, and, in divorce proceedings, the parties 
ought to consider two questions, has tlie court got 
jurisdictioTi, and will the courts of other countries 
recognise that jurisdiction. A declaration of a desire to 
acquire a domicil in British India would, in aiiy court 
outside this country, be no more than evidence of an 
intention to acquire such a domicil, so tliat a divorce 
granted in Britisli India would not necessarily be valid 
elsf-uvhere merely because, before tbe case was lieard, 
the husband had made a declaration under s. 11 of the 
Indian Succession Act. 


J„ 0. W. 
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